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QUESTION PRESENTED

The year was 1974. The town—Las Vegas. Organized crime dominated the
Strip. Gangsters and their associates controlled the casinos. Mafia syndicates had
found a river of money flowing through the parched desert valley, and they protected
it at all costs.

This setting has produced many wild stories, but none as incredible as Frank
LaPena’s. His odyssey began when the State accused him of an unlikely crime, one
that seems ripped from the pages of a pulp novel. Frank was a handsome young bell
captain at the Hacienda. He was dating Rosalie Maxwell, a beautiful cocktail
waitress at Caesars. Rosalie was two-timing Frank with Marvin Krause, a middle-
aged slot manager (also at Caesars). Marvin showered Rosalie with cash and gifts,
but Marvin’s wife Hilda controlled the Krause fortune.

According to the State, Frank and Rosalie wanted Hilda’s money, and they
hatched a convoluted plot to get it. They hired their pal Jerry Weakland to kill Hilda.
With Hilda gone, Rosalie would swoop in and marry Marvin. Then something
untoward might happen to Marvin. By the end of this scheme, the money would have
passed from Hilda to Marvin and then to Rosalie—with Frank, her true love, waiting
in the wings to share it.

At least, that’s the story Weakland told, after the State offered him a
sweetheart deal and after he confessed to murdering Hilda. Only one problem—
which is the issue in this petition: Weakland didn’t kill Hilda. He’s always said he
slit her throat with a single cut, no more, but that’s not how she died. Instead,
someone strangled her, then slit her throat, then stabbed her, repeatedly and
violently, in the neck—a crime of passion, not a clinical contract killing. Weakland’s
testimony about the murder doesn’t begin to match up with the physical evidence.
Because no rational juror could conclude Weakland killed Hilda, Frank cannot be
guilty of a contract killing.

Four decades later, we may never know who killed Hilda. But one thing is
certain—Frank had nothing to do with it. The issue presented in this petition is the
following:

Whether the Nevada Supreme Court’s decision rejecting the legal
insufficiency claim was unreasonable because, even under a highly
deferential review, no rational juror could have concluded Weakland
killed Hilda when his description of the manner of death was
inconsistent in every way with the physical evidence?



LIST OF PARTIES

The only parties to this proceeding are those listed in the caption.
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In The
Supreme Court of the United States

October Term, 2018

Frank LaPena,
Petitioner,

V.

George Grigas, et al.,
Respondents.

On Petition for Writ of Certiorari to the
United States Court of Appeals for the Ninth Circuit

PETITION FOR WRIT OF CERTIORARI

Petitioner Frank LaPena respectfully prays that a writ of certiorari issue to
review the memorandum opinion of the United States Court of Appeals for the Ninth
Circuit. See Appendix B.

OPINIONS BELOW
The panel decision of the United States Court of Appeals for the Ninth Circuit

affirming the denial of LaPena’s petition for a writ of habeas corpus, issued on June
5, 2018, 1s unpublished. See Appendix B.

JURISDICTION
The United States District Court for the District of Nevada had original

jurisdiction over this case, pursuant to 28 U.S.C. § 2254. The district court denied a
Certificate of Appealability. See Appendix D. The Ninth Circuit affirmed the district

court’s decision and, on July 16, 2018, denied LaPena’s petition for rehearing. See
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Appendix A. This Court has jurisdiction pursuant to 28 U.S.C. § 1254. See also Sup.
Ct. R. 13(1).

STATEMENT OF THE CASE
1. Hilda’s Murder

Just after dawn on January 14, 1974, at least two assailants broke into the
home of Hilda and Marvin Krause, and somebody killed Hilda. We may never know
what really happened, but the following series of events seems likely.

At least two perpetrators, Gerald (“Jerry”) Weakland and Tom Boutwell,
entered the Krause home that morning. Weakland was a former boxer who worked
as a pool boy at Caesars Palace. Boutwell was a former football player who was
visiting Las Vegas and staying with his old teammate, Robert (“Bobby”) Webb.
Weakland and Webb were friends.

On January 12, 1974, Boutwell and Webb ran into Weakland at Caesars.
Weakland said he had a job for Webb. Early on Monday, January 14, Weakland came
to Webb’s house to pick him up for the job. Webb proposed that Boutwell go instead.
Weakland told Boutwell the plan was to rob a man who car-ried alot of cash on him.
Boutwell agreed to help out.

Boutwell didn’t know it at the time, but Weakland’s target was Marvin Krause,
a slot manager at Caesars. Hilda herself was a part owner of Caesar’s. Marvin left
for work early on Mondays and Fridays to attend the slot “drop,” when Caesars em-
ployees collected coins from the machines. That’s when Weakland wanted to hit

Marvin.



Weakland and Boutwell left Webb’s apartment at about 5:00 a.m. The pair
drove to a parking lot outside the Las Vegas Country Club (a gated residential
community surrounding a golf course). They scaled a wall surrounding the
community and found themselves near the Krause residence.

As they waited for Marvin to leave, a taxi cab pulled up to the house. An
unknown woman got out of the cab and rang the doorbell. Someone answered the
door. A couple minutes later, the woman got back in the cab, and the cab drove away.

Soon after, Marvin opened his garage door. Weakland and Boutwell ran in.
They grabbed Marvin, dragged him inside, and marched him upstairs. Hilda came
out of her bedroom (the southeast bedroom), and the assailants ordered both Krauses
in-to that bedroom. Weakland pistol-whipped Marvin in the head and brought Hilda
into the other bedroom (the north bedroom). Boutwell rummaged around for
valuables but didn’t find much. Weakland took a watch and a ring from Marvin. The
pair also took a television. They left the scene in Marvin’s car and noticed another
car parked nearby with its lights on. They switched cars, and headed to Webb’s
apartment.

At some point that morning, someone killed Hilda in the north bedroom.
Weakland testified at Frank’s second trial that he committed the murder himself. As
will be shown below, his testimony about how he allegedly committed the murder
does not match up with the physical evidence.

Later on, Marvin told the cops he was having an affair with Rosalie Maxwell,

a cocktail waitress at Caesars. The cops interrogated Rosalie. She admitted to
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sleeping with Marvin but said her true love was a man named Frank LaPena. This
love triangle intrigued the police.

After hearing about Hilda’s death, a confidential informant named Joey
Costanza called Detective Mike Whitney. Costanza told Whitney that someone had
approached him in early December about a job that sounded like the Krause crime.
Costanza later clarified that the person who approached him was Jerry Weakland.

The police arrested Weakland on March 13, 1974. The State charged him with
murder. His lawyer, Michael Cherry (the current Chief Justice of the Nevada
Supreme Court), negotiated the deal of a lifetime: Weakland would plead to second-
degree murder, and instead of facing the death penalty, he would be eligible for parole
in five years.

As part of the deal, Weakland agreed to name his co-conspirators. He told the
following story to the police. He said Frank and Rosalie had hired him to kill Hilda.
The key meeting took place in early January 1974. At this meeting, Frank and
Rosalie paid Weakland $1,000 and promised another $10,000 later.

According to Weakland, Frank and Rosalie had an unlikely motive for wanting
Hilda dead. Rosalie was dating Marvin. Marvin would give her gifts and money, but
Hilda was standing in the way. Frank and Rosalie wanted Hilda gone so that Rosalie

could get together with Marvin, who would start sharing more money with Rosalie.



2. Nearly One-to One Discrepancy Between Weakland’s Testimony
About the Murder and the Physical Evidence

Frank was charged with committing a “contract killing.” An essential element
of the crime, as set forth in the jury instructions, was that “one or more of the parties
to the agreement commits murder.”

Weakland explained at Frank’s trial how he supposedly committed the murder.
He testified that, after he struck Hilda in the back of her head and knocked her
unconscious, he killed her by slitting her throat with a single cut. He explained he
straddled her from behind, over her back, with one leg on each side of her body, then
lifted her head up and sliced her neck from left to right. He then drove the knife into
her back in an attempt to puncture her lung. He claimed to have stuck the knife so
forcefully in her back that he snapped off the handle. He denied stabbing Hilda’s
neck or strangling her.

That account does not match up at all with the physical evidence. According
to the State’s coroner, someone first attempted to strangle Hilda. Next, the murderer
slit Hilda’s throat. The cut was deep on the right side and shallower on the left.
According to the coroner, the neck wound “extend[ed] roughly horizontally from
right to left across the neck.”

Then, the assailant stabbed Hilda through the neck wound, at least once but
probably multiple times, “with great force” and with real depth. There were fractures
in parts of her vertebrae from the force of the stabbings. There was a partial
severance of the cartoid artery and full severance of the vertebral artery deep in the

neck. The coroner believed Hilda died as a result of a “massive external hemorrhage”
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from the lacerations of the arteries.

A knife was found stuck in Hilda’s back. This wound was “superficial,” only
two centimeters long and one centimeter deep, and did not cause “significant
damage.” The coroner indicated in his report there was no injury to Hilda’s head.

The jury convicted Frank of first-degree murder. He was sentenced to life
without parole. Appendix G. On direct appeal Frank raised a legal insufficiency
claim, arguing, in part, Weakland’s testimony about the murder was inconsistent
with the physical evidence. The Nevada Supreme Court rejected the legal
insufficiency claim, but did not address the argument concerning this glaring

inconsistency. Appendix F.



REASONS FOR GRANTING THE PETITION

II. The Nevada Supreme Court’s decision rejecting the legal insufficiency
claim was unreasonable because, even under a highly deferential
review, no rational juror could have concluded Weakland killed Hilda
when his description of the manner of death was inconsistent in every
way with the physical evidence

A conviction is unconstitutional if it is not supported by legally sufficient
evidence. Jackson v. Virginia, 443 U.S. 301, 319 (1979). Evidence is legally sufficient
if, “after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have bound the essential elements of the crime beyond a
reasonable doubt.” Id. On habeas review, there is an added layer of deference under
28 U.S.C. § 2254(d). A state-court decision rejecting a sufficiency challenge may only
be overturned on federal habeas review if the state decision was “objectively
unreasonable.” Cavazos v. Smith, 565 U.S. 1, 2 (2011).

This is one of the rare situations where a habeas petitioner can overcome the
highly-deferential legal insufficiency standard. No rational juror juror could conclude
that Weakland actually committed the murder. It is simple. His account does not
match up at all with the physical evidence. It boils down to one question: either
believe the science or believe Weakland’s story. Given this choice, there is only one
rational conclusion: the science provides the truth of what happened and Weakland
had no idea how Hilda was actually murdered.

Weakland’s story of the murder is nothing like the coroner’s account.
Weakland denied strangling Hilda or stabbing her in the neck; according to him, he

only slit her throat. But it was the stabbing through the neck wound that caused the
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most damage. There is only one rational way to explain this discrepancy: Weakland
did not have first-hand knowledge of how Hilda died. Rather, his account was based
on what he read in the newspaper, what was fed to him by the police, or what was
visible in the crime scene photos.

That is not the only problem with Weakland’s story. For one, Weakland
testified he did not get any blood on him, and he wasn’t sure Hilda bled. His
accomplice, Tom Boutwell, confirmed Weakland didn’t get any blood on him. But
based on the coroner’s description of Hilda’s injuries, she would have bled profusely.
The severance of the artery would have sprayed blood. There was blood all over the
north bedroom. There was also blood all over Hilda’s right sleeve, consistent with the
artery spraying blood. The actual killer would have gotten blood all over himself.
But Weakland was not bloody, which makes it highly unlikely he killed her. See
Souter v. Jones, 395 F.3d 577, 596 (6th Cir. 2005).

While Weakland said he slit Hilda’s throat, and while her throat was indeed
slit, even this part of Weakland’s testimony does not match up with the physical
evidence. Weakland claimed he straddled Hilda from behind, lifted up her head, and
cut her throat from left to right. However, the coroner testified the opposite was true.
He testified the “neck wound extend[ed] roughly horizontally from right to left
across the neck.” The physical evidence showed why the coroner would say this. The
cut was much deeper on the right side than on the left. Logically, the cut would be
deeper on the side of the initial incision. Extra force would be necessary for the initial

perforation of the skin. If the killer inflicted the cut from left to right (as Weakland
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testified), it would be physically difficult to make the cut deeper on the right side than
on the left. Similarly, the shallowness of the cut on the left is more consistent with it
being the terminus of the cut, rather than the location where the cut began.

Put simply, Hilda’s throat was not cut in the manner Weakland described. It
was cut in the opposite direction. This indicates the killer was most likely left-handed
or was standing in a different position than the one described by Weakland. At the
very least, it showed that Weakland did not know how Hilda’s throat was actually
cut.

The problems continue with the murder weapon. The police recovered a
straight-edged butcher knife at the crime scene. But Weakland said he killed Hilda
with a serrated bread knife. That cannot be; the coroner himself said the weapon had
to have been a “sharp-pointed instrument.”

Similarly, the knife and its handle broke during the attack. Weakland said
that happened when he stabbed Hilda’s back in an attempt to puncture her lung.
But the back wound was superficial, only one centimeter deep. It is impossible for
this shallow impact to break the knife. It is much more likely the knife broke as the
murderer stabbed Hilda in her neck “with great force,” which resulted in fractures to
two of her vertebrae. Weakland is wrong on yet another count.

Indeed, an exchange between Weakland and defense counsel on this point is
enlightening:

Q You actually dropped down on her back with your legs on each
side of her?



A I was standing straddled over her back, one foot on one side, one
foot on the other.

Q Then you reached down and pulled her head up?

A I am sure I raised her head up, yes.

Q With one cut you cut her throat?

A Yes.

Q Were you convinced at that point that she was dying or dead?

A I suppose that’s why I stuck the knife in her back, plunged it in
there, figured, you know, try to go in through her lung.

The emphasized language is obviously untrue. The knife was not “plunged” into her
back. There was no damage anywhere close to her lung. His use of the word
“suppose” showed Weakland was just making it up as he went along. And we can be
sure of this because nothing he said matched up with the actual evidence.

There are even more discrepancies. For example, Weakland testified Hilda
remained tied up. Marvin did not say he untied her. But someone must have, because
she was found untied. Her sleeve was also covered with blood spray, which was
consistent with her having her arm raised by her neck at the time of the stabbing.
This means her hands were untied at the time of the killing. Weakland also testified
he struck Hilda so hard in the back of the head he knocked her unconscious. But the
coroner’s report indicated there was no injury to Hilda’s head.

Nothing that Weakland said about the murder was backed up by the physical
evidence. To be sure, “it is the responsibility of the jury—not the court—to decide

what conclusions should be drawn from evidence admitted at trial.” Cavazos v.
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Smith, 565 U.S. 1, 2 (2011). But there were no competing inferences here. The
science only pointed to one rational conclusion—Weakland did not know how Hilda
was murdered. There was no blood on him. He could not be the killer.

This is a bedeviling case. On the surface, it seems preposterous to suggest
someone who was present at the crime scene and admitted to the murder was not
actually the murderer. But something does not add up. It never has. There is a
reason why this case has had so many twists and turns over its 40-year history. There
1s a black hole at the center of it. It is not just that Weakland is (as the Respondents
have described) the “iconic incredible witness.” It is that he falsely confessed to a
murder he did not commit. It is maddening—we can never know why he did that
or who the real killer is. But the upshot of this black hole is this: Frank’s conviction
cannot be sustained.

In sum, the physical evidence can’t be lying. Weakland can’t be the killer.
Even under the highly deferential standard of Section 2254(d), no rational juror could
conclude he committed the murder. The evidence was legally insufficient to establish

this element of first-degree murder.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Dated October 24, 2018.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ Jonathan M. Kirshbaum

JONATHAN M. KIRSHBAUM
Assistant Federal Public Defender
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Case: 15-16154, 07/16/2018, ID: 10943031, DktEntry: 69, Page 1 of 1

APP. 001 FILED

UNITED STATES COURT OF APPEALS JUL 16 2018
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

FRANK RALPH LAPENA, No. 15-16154
Petitioner-Appellant, D.C. No.
2:00-cv-00960-RFB-NJK
V. District of Nevada,
Las Vegas

GEORGE GRIGAS and ADAM PAUL
LAXALT,

ORDER
Respondents-Appellees.

Before: WALLACE, N.R. SMITH, and FRIEDLAND, Circuit Judges.

The panel has voted to deny the petition for panel rehearing. Judge N.R.
Smith and Judge Friedland have voted to deny the petition for rehearing en banc,
and Judge Wallace has so recommended.

The full court was advised of the petition for rehearing en banc and no
judge has requested a vote on whether to rehear the matter en banc. Fed. R. App.
P. 35.

The petition for rehearing and the petition for rehearing en banc are

DENIED.
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NOT FOR PUBLICATION
JUN 05 2018
UNITED STATES COURT OF APPEALS MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT
FRANK RALPH LAPENA, No. 15-16154
Petitioner-Appellant, D.C. No.
2:00-cv-00960-RFB-NJK
V.
GEORGE GRIGAS; ADAM PAUL MEMORANDUM"
LAXALT,

Respondents-Appellees.

Appeal from the United States District Court
for the District of Nevada
Richard F. Boulware II, District Judge, Presiding

Argued and Submitted May 16, 2018
San Francisco, California

Before: WALLACE, N.R. SMITH, and FRIEDLAND, Circuit Judges.
Frank LaPena appeals from the district court’s denial of his petition for a
writ of habeas corpus. We have jurisdiction under 28 U.S.C. § 2253, and we

affirm.’

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

' We grant LaPena’s Motion to Expand the Record on Appeal.
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1. There was sufficient evidence to convict LaPena. “[A]fter viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 319 (1979). Although Weakland was
significantly impeached, he testified that LaPena hired him to kill Hilda Krause,
and aspects of Weakland’s testimony were corroborated by other witnesses: (1)
one of LaPena’s cellmates in prison testified that LaPena admitted he had hired
Weakland to murder Hilda; (2) Weakland’s former wife corroborated various
aspects of the crime, including the fact that the jewelry stolen from the Krause
residence appeared on her dresser the morning after Hilda was murdered; and (3)
Weakland’s accomplice in the robbery corroborated the planning, break in, and
robbery of the Krause residence. Further, evidence regarding the manner of Hilda’s
death was not inconsistent with Weakland’s testimony.

2. Assuming a freestanding innocence claim is viable, LaPena has failed to
meet the burden to “affirmatively prove that he is probably innocent.” Jones v.
Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014) (quotation marks and citation
omitted). There is no “affirmative[]” evidence that LaPena is innocent. /d. The

physical DNA evidence does not disprove that Weakland did what he said he did,

nor that LaPena hired him to do it. Lastly, the jury had been presented with
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extensive impeachment evidence regarding Weakland before it convicted LaPena.
LaPena has failed to meet his burden to prove he is actually innocent.

3. LaPena has failed to prove he received ineffective assistance of counsel
(TAC).? “To establish deficient performance, a person challenging a conviction
must show that ‘counsel’s representation fell below an objective standard of
reasonableness.’” Harrington v. Richter, 562 U.S. 86, 104 (2011) (quoting
Strickland v. Washington, 466 U.S. 668, 688 (1984)). When both AEDPA review
and Strickland review apply, both “highly deferential” standards apply “doubly
s0.” Id. at 105 (quotation marks and citation omitted).

First, LaPena’s trial counsel did not render IAC in his impeachment of
Weakland. Under the § 2254(d) standard, even if trial counsel could have further
impeached Weakland, we cannot say that LaPena’s trial counsel rendered deficient
representation by not further impeaching Weakland regarding why he un-recanted
his testimony. Harrington, 562 U.S. at 105 (holding the standard is “whether there
is any reasonable argument that counsel satisfied Strickland’s deferential
standard” (emphasis added)). Weakland was significantly impeached, including

with evidence that Weakland (1) had received a deal from the state to testify

* LaPena only raises four claims of IAC in his briefing before this court.
Therefore, any other claims are waived. Smith v. Marsh, 194 F.3d 1045, 1052 (9th
Cir. 1999).
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against LaPena, (2) had changed his story multiple times, (3) had been convicted of
perjury, and (4) was considered a “psychopathic liar” by a psychologist. State v.
LaPena, 968 P.2d 750, 755 (Nev. 1998).

Second, it was not unreasonable for the state court to conclude that LaPena
did not receive IAC by his counsel’s failure to procure the testimony of Costanza.
All the evidence that Costanza would have presented was already before the jury
through other witnesses, Constanza told the prosecution that “he had told the police
all he knew years ago,” and LaPena never obtained an affidavit from Costanza
regarding what additional evidence Costanza could provide. /d. at 758-59.

Third, it was not unreasonable for the state court to conclude that LaPena did
not receive IAC through his trial counsel’s alleged failure to have LaPena testify in
his own defense. The Nevada Supreme Court held that “LaPena made an informed,
strategic choice not to testify in the second trial.” Id. at 756. Notably, LaPena
conceded at the state evidentiary hearing that he was aware he could testify and
that his “testimony went poorly at his first trial.” /d. LaPena also admitted that he
discussed testifying with counsel, and his counsel maintained that he wished to
“avoid the ‘expected rigorous and thorough cross-examination,”” which could

likely include testimony about another criminal prosecution. /d.
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Finally, LaPena failed to adequately raise his argument that his trial counsel
provided TAC by failing to explore and develop a connection between Weakland
and Marvin Krause. LaPena raises this issue in his informal brief, but fails to
muster any argument or factual basis for it. Therefore, the issue is abandoned.
Crime Justice & Am., Inc. v. Honea, 876 F.3d 966, 978 (9th Cir. 2017) (“Issues
raised in a brief which are not supported by argument are deemed abandoned.”
(citation omitted)).

4. LaPena fails to raise a constitutional violation in his allegation that the
prosecution violated his rights under Brady v. Maryland, 373 U.S. 83 (1963), by
not disclosing various exculpatory evidence during the grand jury proceedings.
There is no federal right to have exculpatory evidence presented before a grand
jury, United States v. Williams, 504 U.S. 36, 55 (1992); therefore, such a claim
cannot be grounds for a petition for habeas corpus.

5. LaPena failed to exhaust his confrontation claim and, even if we address
the merits, he has failed to demonstrate prejudice. “A petitioner has not satisfied
the exhaustion requirement unless he has fairly presented his claim to the highest
state court.” Roettgen v. Copeland, 33 F.3d 36, 38 (9th Cir. 1994) (per curiam).
LaPena’s argument to the Nevada Supreme Court did not “fairly present[] his

claim.” Id. LaPena’s opening brief at best only vaguely refers to a federal
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constitutional question; his reply brief only cites a state case (which cited a federal
case, regarding bias, not propensity). Hiivala v. Wood, 195 F.3d 1098, 1106 (9th
Cir. 1999) (“[G]eneral appeals to broad constitutional principles, such as due
process, equal protection, and the right to a fair trial, are insufficient to establish
exhaustion.”). Even if we reach the merits of the question, LaPena was not
prejudiced by the district court’s decision to limit Weakland’s cross examination.
As noted supra, Weakland was significantly impeached, and further cross-
examination regarding whether Weakland had a propensity to murder for pleasure
does not change what Weakland testified to and others corroborated.

AFFIRMED.
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STATEMENT OF JURISDICTION

This i1s an appeal from a final judgment entered on May 11, 2015,
denying Frank Ralph LaPena’s petition for a writ of habeas corpus. Sup-
plemental Excerpts of Record (“SEOR”) 3-19. The district court had ju-
risdiction under 28 U.S.C. § 2254.

Frank filed a timely notice of appeal on June 9, 2015. SEOR 1-2;
see Fed. R. App. P. 4(a)(1)(A). On March 14, 2016, this Court issued a
certificate of appealability covering five issues, including the four issues
discussed in this brief. Excerpts of Record (“EOR”) 6221. This Court has

jurisdiction under 28 U.S.C. § 2253.
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INTRODUCTION

The year was 1974. The town—Las Vegas. Organized crime dom-
inated the Strip. Gangsters and their associates controlled the casinos,
from Irving “Ash” Resnick at Caesars Palace to Frank “Lefty” Rosenthal
(and his enforcer, Tony “the Ant” Spilotro) at the Stardust. Cf. Casino
(Martin Scorsese, dir., 1995). Mafia syndicates had found a river of
money flowing through the parched desert valley, and they protected it
at all costs.

This setting has produced many wild stories, but none as incredible
as Frank LaPena’s. His odyssey began when the State accused him of an
unlikely crime, one that seems ripped from the pages of a pulp novel.
Frank, you see, was a handsome young bell captain at the Hacienda. He
was dating Rosalie Maxwell, a beautiful cocktail waitress at Caesars.
Rosalie was two-timing Frank with Marvin Krause, a middle-aged slot
manager (also at Caesars). Marvin showered Rosalie with cash and gifts,
but Marvin’s wife Hilda controlled the Krause fortune.

According to the State, Frank and Rosalie wanted Hilda’s money,
and they hatched a convoluted plot to get it. They hired their pal Jerry

Weakland to kill Hilda. With Hilda gone, Rosalie would swoop in and
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marry Marvin. Then something untoward might happen to Marvin. By
the end of this scheme, the money would have passed from Hilda to
Marvin and then to Rosalie—with Frank, her true love, waiting in the
wings to share it.

At least, that’s the story Weakland told, after the State offered him
a sweetheart deal and after he confessed to murdering Hilda. Only one
problem. Weakland didn’t kill Hilda. He’s always said he slit her throat
with a single cut, no more, but that’s not how she died. Instead, someone
strangled her, then slit her throat, then stabbed her, repeatedly and vio-
lently, in the neck—a crime of passion, not a clinical contract killing.
Weakland’s testimony about the murder doesn’t begin to match up with
the physical evidence. But if Weakland didn’t kill her, who did?

That simple question has confounded the courts for almost half a
century. A dozen defense lawyers have fought for Frank, including
mayor-to-be Oscar Goodman and Senator-to-be Harry Reid. Frank’s case
spawned perhaps the longest preliminary hearing in Nevada history, two
lengthy jury trials—not to mention Rosalie’s trial and acquittal—stacks

of court orders, endless evidentiary hearings, and a later-overturned ha-
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beas grant from a state trial judge. The Nevada pardons board ulti-
mately commuted Frank’s sentence, but only after hearing shocking tes-
timony from a former state judge, who said the cops refused to let Weak-
land implicate Marvin.

Throughout every moment of this unfathomable gauntlet, Frank
has maintained his innocence. In fact, after the Nevada Supreme Court
tossed his first conviction, the State proposed a plea deal for time served.
Almost anyone would’ve jumped on that offer. But Frank turned it down,
and he spent another fifteen years in jail because he refused to take a
plea for a crime he did not commit. Frank is out on parole now and is
nearing his eighties, but he is still struggling to clear his name.

Four decades later, we may never know who killed Hilda. But one
thing is certain: Frank had nothing to do with it. This Court should

declare his innocence and end this saga for good.
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CERTIFIED ISSUES PRESENTED FOR REVIEW

1. Is Frank actually innocent of arranging Hilda’s murder, within the
meaning of Herrera v. Collins, 506 U.S. 390, 417 (1993)?

2. Did the State present sufficient evidence to convict Frank?

3. Was trial counsel ineffective because, among other things, they
failed to tell the jury that Gerald Weakland (the person who pur-
portedly killed Hilda) made a second deal with the State in ex-
change for his testimony against Frank?

4. Did the district court improperly conclude that one of Frank’s

claims was unexhausted??!

BAIL STATUS OF APPELLANT

The State commuted Frank’s sentence of life without the possibility
of parole to life with the possibility of parole (EOR 6290) and ultimately

released him in 2005. He is still subject to lifetime parole conditions.

1 This Court certified additional issues that Frank addressed in his
informal brief. Dkt. No. 6. Frank does not intend to forfeit or waive any
1ssues not discussed in this supplemental brief.

5
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STATEMENT OF THE CASE

Frank’s case spans over four decades. His odyssey covers roughly

five acts.

A. Someone Kills Hilda; an Informant Points the Police to
Weakland; Weakland Gets a Deal and Fingers Frank.

Just after dawn on January 14, 1974, at least two assailants broke
into the home of Hilda and Marvin Krause, and somebody killed Hilda.
We may never know what really happened, but the following series of
events seems likely.

At least two perpetrators, Gerald (“Jerry”) Weakland and Tom
Boutwell, entered the Krause home that morning. Weakland was a for-
mer boxer who worked as a pool boy at Caesars Palace. SEOR 1503,
1557. Boutwell was a former football player who was visiting Las Vegas
and staying with his old teammate, Robert (“Bobby”) Webb. SEOR 1943-
45. Weakland and Webb were friends.

On January 12, 1974, Boutwell and Webb ran into Weakland at
Caesars. Weakland said he had a job for Webb. SEOR 1500-01. Early
on Monday, January 14, Weakland came to Webb’s house to pick him up

for the job. Webb proposed that Boutwell go instead. SEOR 1511-13.
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Weakland told Boutwell the plan was to rob a man who carried a lot of
cash on him. /d. Boutwell agreed to help out. /d.

Boutwell didn’t know i1t at the time, but Weakland’s target was
Marvin Krause, a slot manager at Caesars. Marvin left for work early on
Mondays and Fridays to attend the slot “drop,” when Caesars employees
collected coins from the machines. SEOR 1741-42, 1748-50. That’s when
Weakland wanted to hit Marvin. SEOR 1507-08.

Weakland and Boutwell left Webb’s apartment at about 5:00 a.m.
SEOR 1955. Weakland was driving his ex-wife Gail’s Monte Carlo.
SEOR 1958. The pair drove to a parking lot outside the Las Vegas Coun-
try Club. They scaled a wall surrounding the gated community and found
themselves near the Krause residence. SEOR 1515-16.

As they waited for Marvin to leave, a taxi cab pulled up to the house.
An unknown woman (not Rosalie, apparently) got out of the cab and rang
the doorbell. Someone answered the door. A couple minutes later, the
woman got back in the cab, and the cab drove away. SEOR 1517.

Soon after, Marvin opened his garage door. Weakland and
Boutwell ran in. They grabbed Marvin, dragged him inside, and marched

him upstairs. SEOR 1518. Hilda came out of her bedroom (the southeast
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bedroom), and the assailants ordered both Krauses into that bedroom.
Weakland pistol-whipped Marvin in the head and brought Hilda into the
other bedroom (the north bedroom). SEOR 1519-22. Boutwell rummaged
around for valuables but didn’t find much. SEOR 1966-68. Weakland
took a watch and a ring from Marvin. SEOR 1519. The pair also took a
television. SEOR 1975-77. They left the scene in Marvin’s car and no-
ticed another car parked nearby with its lights on. SEOR 1977-78. They
drove back to the Monte Carlo, switched cars, and headed to Webb’s
apartment. SEOR 1980-84.

At some point that morning, someone killed Hilda in the north bed-
room. Weakland testified at Frank’s second trial that Weakland commit-
ted the murder himself, but that is not true. See Section II(B)(2), infra.

According to Marvin, he passed out when Weakland hit him in the
head; when he woke up, Hilda was dead, and he called the police. There
are reasons to disbelieve his story. See Section II(B)(3)(b), infra.

Later on, Marvin told the cops he was having an affair with Rosalie
Maxwell, a cocktail waitress at Caesars. SEOR 2414-15. The cops inter-

rogated Rosalie. She admitted to sleeping with Marvin but said her true
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love was a man named Frank LaPena. SEOR 2416-18. This love triangle
intrigued the police.

After hearing about Hilda’s death, a confidential informant named
Joey Costanza called Detective Mike Whitney. EOR 5592. Costanza told
Whitney that someone had approached him in early December about a
job that sounded like the Krause crime. /d. Costanza later clarified that
the person who approached him was Jerry Weakland. EOR 5593.

The police arrested Weakland on March 13, 1974. The State
charged him with murder. SEOR 1839. His lawyer, Michael Cherry (the
current Chief Justice of the Nevada Supreme Court), negotiated the deal
of a lifetime: Weakland would plead to second-degree murder, and in-
stead of facing the death penalty, he would be eligible for parole in five
years.

As part of the deal, Weakland agreed to name his co-conspirators.
He told the following story to the police. He said Frank and Rosalie had
hired him to kill Hilda. EOR 4. The key meeting took place on January
2,1974. EOR 15. (Weakland would later say it was January 4.) At this
meeting, Frank and Rosalie paid Weakland $1,000 and promised another

$10,000 later. EOR 5.
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According to Weakland, Frank and Rosalie had an unlikely motive
for wanting Hilda dead. Rosalie was dating Marvin. Marvin would give
her gifts and money, but Hilda was standing in the way. Frank and Rosa-
lie wanted Hilda gone so that Rosalie could get together with Marvin,
who would start sharing more money with Rosalie. EOR 5-6.

Weakland named Boutwell as his accomplice but said Boutwell

hadn’t known about the murder plot. EOR 4, 6.

B. The State Charges Frank and Rosalie; Weakland Recants;
the Juries Acquit Rosalie and Convict Frank.

After Weakland cut his deal and told his fantastical account of the
conspiracy, the State charged Frank, Rosalie, and Boutwell with murder
and robbery. The police also arrested Webb, but he ultimately avoided
charges in the Krause case. See infra at 12-13.

The State held a single preliminary hearing for Frank, Rosalie, and
Boutwell. The lead prosecutor was Melvyn “Mel” Harmon. The hearing
lasted 13 days and spanned multiple months. Oscar Goodman, the even-
tual mayor of Las Vegas, represented Frank. During the hearing, Weak-
land testified against the three defendants and accused Frank and Rosa-
lie of hiring him to kill Hilda. EOR 69-81. The court found probable

cause for Frank and Rosalie to stand trial.

10
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As for Boutwell, the court dismissed his murder charge. Boutwell
pled guilty to robbery. SEOR 2010, 2019. He got probation.

Frank filed a pre-trial habeas petition, arguing that the State pre-
sented insufficient evidence at the preliminary hearing. The Nevada Su-
preme Court denied the writ on January 2, 1976. EOR 1209-15. Under
Nevada law, the testimony of accomplices is not enough to find a defend-
ant guilty; there must be additional inculpatory evidence. A three-justice
majority found that the testimony of Gail Hodges (Weakland’s ex-wife)
corroborated Weakland’s accusations.

Two justices dissented. Chief Justice E.M. “Al” Gunderson picked
apart the State’s case, writing that “nothing plus nothing plus nothing is
nothing.” EOR 1225.

Frank and Rosalie proceeded to separate trials. Both defendants
asked the State to disclose the name of the confidential informant who
had first tipped off the police about Weakland. The trial courts denied
the requests. EOR 1236, 3356-57.

Rosalie’s trial began on July 13, 1976. The State called Weakland.
He delivered a dramatic recantation: “This lady had nothing to do with

this crime. Any statements I made against her I lied about and I did on

11
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my own to protect my family.” EOR 1381. Weakland refused to answer
any more questions about the crime. Harmon (the prosecutor) threat-
ened to pull Weakland’s deal if he kept it up. EOR 1401-02. Weakland
stayed silent. The State introduced his prior accusations against Rosalie.
After a 26-day trial, the jury acquitted Rosalie.

Frank’s trial began on March 14, 1977. His lead attorney was
Harry Reid. The State called Weakland. He confirmed that he had lied
when he originally implicated Frank and Rosalie (EOR 3571, 3578-81),
and he refused to answer further questions. Once again, the State ad-
mitted his prior accusations. After an 18-day trial, the jury convicted
Frank. EOR 4815-16. He maintained his innocence at sentencing. EOR
4821.

A few months later, the State tried Frank for the attempted murder
of Willis Obenauer. Obenauer was a manager at the Hacienda, where
Frank was a bellman. Two assailants abducted Obenauer early on No-
vember 24, 1973. They drove Obenauer to the desert and shot him in the
knees. The police believed Weakland and Webb were the two culprits.
As part of Weakland’s plea bargain in the Krause case, the State agreed

not to prosecute him for the Obenauer case. SEOR 1576-77. (For his
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part, Webb pled guilty to a gross misdemeanor in the Obenauer case, and
the State agreed not to prosecute him for the Krause case. SEOR 2124;
EOR 4936-37.)

Reid represented Frank at this trial, too. The defense chose a bench
trial. The State called Weakland to testify. Weakland had previously
said Frank paid him to attack Obenauer, but at trial he purported not to
remember anything. EOR 4971, 4983-84. Once again, the State admit-
ted Weakland’s prior accusations. In addition, Webb testified against
Frank.

Weakland and Webb gave unlikely statements against Frank in the
Obenauer case. According to them, they had a meeting with Frank
shortly before the assault during the evening of November 23. EOR 4915-
20; EOR 5000-01. That was not true: Frank was hosting a party that
night, and five eyewitnesses testified Frank had no opportunity to plot
out a crime. EOR 5067-121. Meanwhile, Webb originally told his girl-
friend Weakland's brother arranged the assault, not Frank. EOR 5057.

Nonetheless, the judge found Frank guilty. EOR 5213-14.
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Frank successfully appealed both convictions. SEOR 65-66; La-
Pena v. State, 96 Nev. 43, 604 P.2d 811 (1980). The State did not retry

Frank for the Obenauer case.

C. After a Reversal, the State Cuts a New Deal with Weakland,
Discloses the Informant’s Name, and Tries Frank Again.

After lengthy and consequential pre-trial proceedings, the State re-

tried Frank and won another conviction.

1. The State writes poison pen letters to the parole board,
and Weakland agrees to cooperate if the State stops.

The State was furious that Weakland had recanted. It responded
in three ways.

First, the prison put Weakland in a more restrictive security level.
EOR 3587, 4983. Second, the State charged Weakland with perjury. The
jury convicted him, but the Nevada Supreme Court reversed the convic-
tions. In doing so, it remarked that there was “not overwhelming” evi-
dence Weakland committed perjury. Weakland v. State, 96 Nev. 699, 615
P.2d 252, 254 (1980). On remand, Weakland entered an A/ford plea and
received probation. SEOR 51.

Third, the State wrote devastating letters about Weakland to the
parole board. See infra at 62-64. The letters were killing Weakland’s

chances at parole, so he struck yet another deal. Weakland agreed to un-
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recant and testify against Frank. In exchange, the State would stop
sending the poison pen letters. The parties sighed an agreement on Sep-
tember 28, 1982 (EOR 5252), and Weakland testified to the grand jury
the next day (EOR 5264-303). The grand jury indicted Frank. EOR 5361-
62. The District Attorney immediately wrote a letter to the parole board,
saying that Weakland was “fully cooperative” and “testifying truthfully.”
EOR 5253. The letter asked the board to “consider Mr. Weakland’s coop-

eration in its subsequent proceedings.” Id.

2. The Nevada Supreme Court forces the State to disclose
the informant’s name; the defense fails to secure his
testimony.

After the indictment, it took almost seven years to bring Frank to

trial. The reasons involve the confidential informant, Joey Costanza.

a. The defense learns Costanza’s name.

The informant—dJoey Costanza—was a crucial defense witness. See
Section IV(B)(1), infra. In short, Costanza told the police Weakland ap-
proached him in early December 1973 about the Krause job. At that time,
Costanza said, Weakland described the specifics of the proposed crime.
But Weakland testified that he did not learn those specific details until

he met with Frank and Rosalie on January 2 or 4, 1974. This discrepancy
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suggests Weakland was lying—not just about the crucial January 2 (or
4) meeting, but about Frank’s involvement, too.

Frank insisted on learning the informant’s identity. EOR 5230-51.
The trial court denied the request. In response, Frank filed a petition for
a writ of mandamus with the Nevada Supreme Court.

The court granted the petition on August 31, 1983, forcing the State
to disclose the informant or drop the case. According to the court, Weak-
land was the key to the State’s case, and “the informant has advised po-
lice of statements by Weakland which are inconsistent with Weakland’s
testimony.” SEOR 1438. The informant’s importance as a defense wit-
ness was “manifest,” so the State had to disclose his name. SEOR 1438-
39.

Detective Whitney refused to reveal his informant’s name. In turn,
Harmon (the prosecutor) approached Chuck Lee, the former lead detec-
tive on Hilda’s murder who had left the local police for the DA’s office

after being named in an FBI corruption investigation. EOR 5223-24.2

2 Although this article was not part of the record below, the Court
may take judicial notice of it. See Von Saher v. Norton Simon Museum
of Art at Pasadena, 592 F.3d 954, 960 (9th Cir. 2010).
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Harmon told Lee to ask Weakland who the informant was. Weakland
thought it was Costanza. SEOR 1111-15. To make sure, Harmon sent
Lee to New Jersey to speak with Costanza in October 1983. Lee and
Costanza met for at least three hours. SEOR 810-11, 822. Costanza re-
fused to come back to Nevada to testify. He said he and his family “would
be in jeopardy” if he did, although Frank was not the source of his fear.
SEOR 820-23; see infra at 45-46.

The State disclosed Costanza’s name on October 17, 1983. At that
time, Gary Gowen represented Frank. Gowen sent a letter to Costanza,
who called him a couple weeks later. Costanza elaborated on his conver-
sation with Weakland in December 1973. SEOR 912-13. That additional
information discredited Weakland even further. See infra at 72. Despite
getting this dynamite information, Gowen kept it to himself until after

Frank’s second trial. SEOR 419, 996-97.

b.  The defense fails to secure Costanza’s testimony.

Frank filed a motion to depose Costanza in June 1984. EOR 5450-
53. Later that year, he asked the trial court to order the State to disclose
its entire file on Costanza. EOR 5454-58. The court denied these re-

quests. Frank filed another petition for a writ of mandamus. On appeal,
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the State agreed to disclose the file, but it resisted Frank’s efforts to de-
pose Costanza.

The Nevada Supreme Court held oral argument on the petition.
During the argument, Justice Gunderson made a stunning disclosure.
He said he spoke at one point to Addelair “Del” Guy, who at the time of
the conversation was a state trial court judge but who in 1974 was a
member of the DA’s office. According to Judge Guy, “Mr. LaPena was not
the first individual nor even only the second individual that Mr. Weak-
land incriminated.” EOR 5631. Rather, Weakland originally named
Marvin as the person who hired him to kill Hilda. The State didn’t like
that story. Weakland then named an unknown second person. The State
didn’t like that story, either. “[Flinally Mr. Weakland agreed to tell the
story that he ultimately told.” EOR 5632. Justice Gunderson called that
story an “incredible” “house that Jack built theory.” Id. In sum, Justice
Gunderson said, Frank “was the third person that Mr. Weakland was
willing to incriminate under entirely different stories in exchange for fa-
vorable treatment.” /d.

The Nevada Supreme Court granted the petition on October 22,

1985. It reiterated that Costanza was a “crucial defense witness.” SEOR
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1442. The court also noted its “grave concern” about “the tenor of these
proceedings against” Frank. SEOR 1443. It reminded the DA’s office
that its “paramount duty is to seek justice, not to convict.” Id.

The State turned over its Costanza file, save for a single report. The
State refused to disclose this report because it involved informants who
were close to the Costanzas who had provided information about “persons
involved in organized crime, and also [] persons who have been responsi-
ble for several murders in the past.” EOR 5519. It later clarified these
“persons” were members of the notorious Hole in the Wall gang. EOR
5797; see infra at 45-46.

After the second mandamus order, Gowen received a material wit-
ness warrant for Costanza’s arrest. EOR 5459-70; see also SEOR 915-17.
Costanza was in Florida at the time. The Florida police arrested Cos-
tanza, but the local DA’s office called Harmon and warned him the local
courts had scheduled a release hearing for the next day. SEOR 1121-22.
Harmon tried to call Gowen, then took it upon himself to handle the sit-
uation. He sent Lee to Florida. Lee got to the hearing, but Harmon had
not given him the right paperwork; the judge released Costanza. SEOR

918-21.
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After that escapade, defense investigator Michael Wysocki repeat-
edly tried to contact Costanza. Wysocki visited him in Florida in April
1985. Costanza refused to speak to Wysocki, telling him to talk to his
lawyer, George Foley (SEOR 854)—the brother of Judge Thomas Foley,
who was presiding over Frank’s case. Wysocki tracked Costanza down
again in New Jersey in July 1986. When he showed up at his house,
Costanza became “very, very irate.” SEOR 855. He made various
“threats”—he said, “You know who I am,” and he warned that messing
with him could prove “really dangerous.” SEOR 859. Eventually, two
men pulled up in a Volkswagen, and one of them took a chain saw out of
the trunk. By then, Costanza had cooled down, so he waived off the
goons. SEOR 859-60.

After these visits, Costanza wrote a letter to a Nevada trial judge.
He complained about Wysocki’s attempts to contact him and professed
that he and his wife “are retired folks and want to be able to enjoy our
family and live in peace.” EOR 5653. He said he did not know Frank and

had no knowledge of any connection between Frank and Weakland. Id.
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The trial court held a hearing on March 17, 1987. Gowen described
the defense’s efforts to depose Costanza. EOR 5658-59. Harmon sug-
gested the defense was failing to secure Costanza’s testimony because
they weren’t using the procedures of the Uniform Act to Secure the At-
tendance of Witnesses. EOR 5662-63; see also SEOR 1119, 1145. The
court had previously issued a certificate of materiality (the first step un-
der the Act), and the court issued another one; the defense did nothing
with it. EOR 5668-69; SEOR 915, 988-92.

The defense filed a motion questioning whether the State had fully
disclosed its information on Costanza. The court denied the motion. See
EOR 5710. The defense filed yet another mandamus petition, which the
Nevada Supreme Court once again granted. EOR 5716. The trial court
held a two-day evidentiary hearing and ruled that the State had complied
with its obligations. EOR 5977-78.

The court held a final pre-trial hearing on January 9, 1989. It com-
plained about the defense’s unsuccessful efforts to secure Costanza’s tes-
timony. EOR 5980-82. Again, Harmon blamed the defense for not using

the Act. EOR 5982. The court said it would not spend another cent on
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Costanza until the defense tried using the Act. EOR 5984-85. The de-

fense did not follow that advice.

3. Frank refuses a deal for his freedom.

As the parties geared up for the second trial, the State made an
incredible offer: Frank could enter an Alford plea and get a time-served

sentence. SEOR 485. Frank turned it down.

4. The case goes to trial again, the jury convicts Frank,
and the Nevada Supreme Court affirms.

Frank’s second trial started on May 9, 1989. By then, Lamond Mills
and George Carter represented Frank. Carter stayed on the case even
though he had criminal contempt charges pending against him in an un-
related case. SEOR 457-60.

The State called Weakland. He testified that Frank and Rosalie
hired him to kill Hilda. SEOR 1500. The defense did not ask him about
his second deal with the State regarding the parole letters, and it did not
call Costanza. See Section 1V, infra. After an eight-day trial, the jury
convicted Frank. At sentencing, Frank again maintained his innocence.
EOR 6053.

Frank filed a direct appeal. The Nevada Supreme Court affirmed

on June 27, 1991. SEOR 59-62.
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D. Frank Repeatedly Tries to Clear His Name in State Court.

Frank has had many rounds of state court post-conviction litiga-

tion. This brief focuses on three.

1. Frank wins his first post-conviction petition, but the
Nevada Supreme Court takes his freedom back.

Frank filed a pro se state court petition for a writ of habeas corpus
on June 3, 1992. SEOR 1202-307. The trial court summarily denied it.
EOR 6054-58. On appeal, the Nevada Supreme Court remanded for an
evidentiary hearing. EOR 6060. Back in the trial court, Frank filed a
motion to dismiss the indictment on the grounds that he is actually inno-
cent. EOR 6062-94.

The court appointed David Schieck to represent Frank. Frank tes-
tified at the evidentiary hearing. He denied hiring Weakland to kill
Hilda. SEOR 1076. The court found him to be a “credible, well-spoken
witness.” SEOR 418.

The court granted Frank’s petition on October 13, 1996. SEOR 423-
24. It held that Frank received ineffective assistance at trial, including
for the reasons discussed in this brief. SEOR 417-19; see Section 1V, in-

fra. The court denied the motion to dismiss and set the case for trial.
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The State appealed. The Nevada Supreme Court reversed and re-
instated Frank’s convictions. SEOR 57. Chief Justice Springer dis-
sented. He called Weakland a “notorious perjurer and murderer’ and
described the many “questions and weaknesses” in the State’s case.
SEOR 57.

At the time, Frank was out on bail and living near the border with
Mexico. When he heard the news, he went back to Las Vegas and turned

himself in. EOR 6244.

2. The pardons board commutes Frank’s sentence.

The court had sentenced Frank to life without the possibility of pa-
role. SEOR 1494. Frank filed a sentence commutation application on
April 22, 2002. EOR 6224-37. The pardons board held a hearing on De-
cember 12, 2003. Retired Justice Gunderson attended and again ex-
plained how Weakland had named two other individuals (including
Marvin) before he implicated Frank. EOR 6276-79.

The pardons board commuted Frank’s sentence to life with the pos-
sibility of parole. EOR 6288, 6290. Frank received parole and was re-
leased on February 8, 2005. He has been living in the Las Vegas area

ever since. He works at the Mob Museum.
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3. Frank 1s currently litigating a DNA petition in state
court.

Frank filed a state court petition on June 10, 2011, asking for DNA
testing of items from the crime scene. EOR 6291-95. Those tests pro-
duced important evidence. See Section II(B)(2)(b), infra. The DNA re-
sults suggest some unknown individual-—not Weakland, not Marvin, not
Boutwell—strangled Hilda. That scenario is inconsistent with Weak-
land’s account.

Frank asked for a new trial based on this new DNA evidence. The
trial court denied the request on August 4, 2017. EOR 6435. It agreed
that the DNA evidence impeached Weakland’s story, but it thought the
evidence was cumulative. EOR 6432-34. The court also thought the ev-
1dence was unhelpful, since it pointed to someone other than Marvin as
the murderer; according to the court, Frank’s theory is that Marvin killed
Hilda, and the DNA evidence did not support that specific theory. EOR
6434-35.

Frank has appealed the trial court’s decision. That appeal is still

pending.
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E. Frank Challenges His Convictions In Federal Court.

Frank filed his pro se federal habeas petition pursuant to 28 U.S.C.
§ 2254 on or about September 22, 2000. SEOR 175-252. The district
court originally dismissed the petition as untimely (SEOR 42-43), but
this Court reversed that determination (EOR 6218-19).

After the district court mailed some documents to Frank and they
came back undeliverable, it dismissed the case for failure to prosecute.
ECF Nos. 121, 122.3 Frank filed a motion to reinstate his case, which the
court denied on August 7, 2007. SEOR 39-40.

Frank filed another motion to reinstate on June 1, 2012. He had
somehow found a copy of a file-stamped change of address form he mailed
to the clerk in 2005; the clerk failed to update his address, which is why
his mail came back undeliverable. ECF No. 127 at 3. (He had also served
the form on the State. ECF No. 130.) The State asked the court to deny
Frank’s “frivolous and vexatious motion.” ECF No. 128 at 2. The court

reopened Frank’s case. SEOR 34-38.

3 Citations to “ECF No.” refer to the lower court’s docket entries.
Citations to “Dkt.” refer to this Court’s docket entries.
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After further briefing on Frank’s petition, the district court denied
1t and declined to grant a certificate of appealability. SEOR 19.

Frank appealed. SEOR 1-2. This Court granted Frank a certificate
of appealability on five issues. EOR 6221. After a full round of briefing
(Dkt. Nos. 6, 12, 22), the Court appointed counsel for Frank and re-
quested the filing of this counseled supplemental opening brief. Dkt. Nos.

20, 28.

SUMMARY OF ARGUMENT
Frank LaPena did not hire Jerry Weakland to kill Hilda Krause.

He is actually innocent, and his convictions violate the Constitution. See
Herrera v. Collins, 506 U.S. 390, 417 (1993). Among the biggest holes in
the State’s case is the manner of death. The State believes Weakland
killed Hilda. Whoever killed Hilda strangled her, then slit her throat,
then stabbed her in the neck multiple times with great force. While
Weakland testified that he slit Hilda’s throat, he denied strangling her
or stabbing her neck. That is a blatant inconsistency, and it leads to one
conclusion: Weakland did not kill Hilda. And if Weakland did not kill

Hilda, then Frank cannot be guilty.
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For similar reasons, the State presented insufficient evidence at
trial to convict Frank. See Jackson v. Virginia, 443 U.S. 307 (1979). The
jury could not have rationally found that Weakland killed Hilda, so it
could not have properly convicted Frank. Putting that aside, the State
presented insufficient evidence to corroborate Weakland and Webb’s tes-
timony against Frank.

Making matters worse, Frank received ineffective assistance from
trial counsel. See Strickland v. Washington, 466 U.S. 668 (1984). His
attorneys failed in at least two areas. Weakland recanted at Frank’s first
trial, and then un-recanted and testified against Frank at the second
trial. Frank’s lawyers did not tell the jury why Weakland changed face.
The explanation is damning: if Weakland hadn’t, he would have never
gotten parole. Frank’s attorneys dropped the ball again when they failed
to secure the testimony of Joey Costanza, who would have impeached
Weakland even further.

Finally, the district court mistakenly concluded that one of Frank’s

claims was unexhausted, which warrants a remand.
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ARGUMENT
L STANDARD OF REVIEW

This Court reviews de novo a district court’s denial of a petition for
a writ of habeas corpus. See Runningeagle v. Ryan, 686 F.3d 758, 766
(9th Cir. 2012). It also reviews de novo a district court’s determination
that a claim is unexhausted. See Vang v. Nevada, 329 F.3d 1069, 1072
(9th Cir. 2003).

Under 28 U.S.C. § 2254(d), a federal court may grant relief on the
basis of a claim that a state court adjudicated on the merits only if the
state court’s adjudication—

(1) resulted in a decision that was contrary to, or involved

an unreasonable application of, clearly established Federal

law, as determined by the Supreme Court of the United

States; or

(2)  resulted in a decision that was based on an unreasona-

ble determination of the facts in light of the evidence pre-
sented in the State court proceeding.

II. FRANKDID NOT HIRE WEAKLAND TO KILL HILDA, SO HE IS
ACTUALLY INNOCENT OF MURDER AND ROBBERY.

The State believes that Frank and Rosalie hired Weakland to kill
Hilda. That is not true. The State’s theory—a love triangle leading to a
double murder and a double inheritance—is desperately convoluted. It

has countless holes, most notably the fact that Weakland did not kill
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Hilda. So who plotted her death? The possibilities are endless, but Cos-
tanza or Marvin are good bets. We may never definitively answer that

question, but one thing is certain: Frank was not involved.

A. The Conviction of Someone Who is Actually Innocent Vio-
lates the Constitution.

The Constitution prohibits the conviction of someone who is actu-
ally innocent. That is true as a matter of procedural and substantive due
process, as well as the ban on cruel and unusual punishment. U.S. Const.
amends. V, VIII, XIV.

The United States Supreme Court has signaled that the imprison-
ment (and especially the execution) of an innocent person violates the
Constitution. In Herrera v. Collins, 506 U.S. 390 (1993), the Court as-
sumed without deciding that “a truly persuasive demonstration of ‘actual
innocence’ made after trial would render the execution of a defendant
unconstitutional, and warrant federal habeas relief.” Id. at 417; see also
In re Davis, 130 S.Ct. 1 (2009) (remanding original habeas petition for a
hearing on the petitioner’s innocence); House v. Bell, 547 U.S. 518, 554-
55 (2006); Jones v. Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014) (assuming
without deciding that Herrera claims are available in non-capital habeas

cases). A majority of Justices in Herrera would have held that proof of
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actual innocence warrants relief. See Carriger v. Stewart, 132 F.3d 463,
476 (9th Cir. 1996).

The Ninth Circuit has elaborated on a petitioner’s burden of proof
on a Herrera claim. In Carriger, the Court said that “to be entitled to
relief, a habeas petitioner asserting a freestanding innocence claim must
go beyond demonstrating doubt about his guilt, and must affirmatively
prove that he is probably innocent.” 132 F.3d at 477-78.

The evidentiary rules that govern Herrera claims are unsettled, but
so-called “gateway” innocence claims have clear guidelines. Those guide-
lines may apply to Herrera claims.

A habeas petitioner can allege innocence in two different ways: as
a substantive constitutional violation, and as a “gateway” claim to excuse
procedural deficiencies, see Schlup v. Delo, 513 U.S. 298, 327 (1995). The
burden of proof for “gateway” claims is lower than for substantive claims.
Compare Schlup, 513 U.S. at 324; with Carriger, 132 F.3d at 477-78. Be-
cause Frank can prove his innocence under Herrera, he can a fortiori
prove his innocence under Schl/up, and most if not all potential procedural

1ssues would vanish.
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In the context of “gateway” claims, petitioners must also present
new evidence of innocence that was not before the jury. See Schlup, 513
U.S. at 327; Griffin v. Johnson, 350 F.3d 956, 963 (9th Cir. 2003). Then,
the court may consider “all the evidence” in the record, “old and new, in-
criminating and exculpatory, admissible at trial or not.” Lee v. Lampert,
653 F.3d 929, 932, 943 (9th Cir. 2011). The Herrera analysis may well
follow these rules. If so, there is plenty of new evidence of Frank’s inno-
cence. See, e.g., Section II(B)(2)(b), infra (DNA evidence); supra at 18, 24
(Justice Gunderson’s exculpatory comments); Section IV, infia (evidence
not presented because of attorney ineffectiveness).

Finally, an actual innocence inquiry requires a review of all the rel-
evant evidence, including new evidence and all the evidence in the state
court record. See Lee, 6563 F.3d at 932, 943. Frank is therefore relying
on the entire record in this case (as well as Rosalie’s case and the
Obenauer case) to argue his innocence. While the State did not submit
all these documents to the district court, this Court should take judicial
notice of them. See Smith v. Duncan, 297 F.3d 809, 815 & n.2 (9th Cir.
2002); cf. Nasby v. McDaniel, 853 F.3d 1049, 1052-54 (9th Cir. 2017). Ad-

ditionally, Frank has filed a motion for the Court to expand the record to
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include developments postdating the Nevada Supreme Court’s 1998 de-
cision. The Court should grant that motion, consider all the relevant ev-

1dence, and declare Frank’s innocence.

B. Frank is Innocent.

Frank did not hire Weakland to kill Hilda. The State’s theory of
the case—that Frank and Rosalie wanted Hilda dead so Rosalie could
marry Marvin and Weakland could kill Marvin and Rosalie and Frank
could get Hilda’s money—is outlandish. Even if that story were credible,
the physical and DNA evidence prove Weakland did not kill Hilda, which
crushes the State’s case. While we may never find out who actually ar-
ranged Hilda’s death, a litany of alternate suspects are more likely than

Frank. None of the evidence the State points to suggests otherwise.

1. The State’s theory is unworthy of belief.

The State prosecuted Frank on the following theory. Frank and
Rosalie were dating. Rosalie was also seeing Marvin. Marvin was mar-
ried to Hilda, the wealthier half of the couple. Frank and Rosalie wanted
Hilda dead so that Marvin would inherit Hilda’s money and Rosalie could
marry Marvin. Then Weakland would kill Marvin, and Rosalie would

inherit the entire Krause fortune. She could then share the fortune with
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her true love, Frank. See, e.g., SEOR 50, 59, 480, 1502, 1508-09, 2090-
91; see also EOR 4644-55.

This scheme faced serious snags. Rosalie was still married to her
husband Don at the time of Hilda’s death, and there is no evidence she
had started divorce proceedings—a necessary first step in the supposed
plot. See SEOR 480-81, 547-48. Similarly, the plan required that Marvin
would want to marry Rosalie. There is little evidence he did. The plot
also made assumptions about wills: that Marvin was in Hilda’s will, and
that Marvin would put Rosalie in his will. Finally, it would look fishy
when both Hilda and Marvin suffered untimely deaths.

While criminals sometimes commit ill-advised crimes, this sup-
posed plot is beyond far-fetched—it is “implausible” and “bizarre.” See
Munchinski v. Wilson, 694 F.3d 308, 335-37 (3d Cir. 2012); Williams v.
Brown, 208 F. Supp. 3d 713, 716 (E.D. Va. 2016). The truth is probably

less complicated.

2. Weakland did not kill Hilda.

The lynchpin of the State’s case was Weakland’s confession that he
killed Hilda on Frank’s behalf. But physical evidence and DNA evidence

prove Weakland did not kill Hilda.
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a. Weakland’s testimony does not match the physi-
cal evidence.

Weakland testified that he killed Hilda by slitting her throat with
a single cut; for good measure, he stuck the knife in her back afterward.
SEOR 1522-23; see also SEOR 672-79. He denied stabbing Hilda’s neck
or strangling Hilda. SEOR 1574, 2504; see also SEOR 672-77. All he did
was cut her throat. SEOR 2504.

That does not match up with the physical evidence. According to
the State’s coroner, someone first attempted to strangle Hilda. SEOR
2325-26. Next, the murderer slit Hilda’s throat. SEOR 2320-21, 2324.
Then, the assailant stabbed Hilda through the neck wound, at least once
but probably multiple times, “with great force” and with real depth.
SEOR 2322-24, 2326. As a coup-de-grace, the murderer stuck the knife
in Hilda’s back, although this wound was superficial. SEOR 2327.

Weakland’s story of the murder is nothing like the coroner’s ac-
count. He has consistently denied strangling Hilda or stabbing her in the
neck; according to him, he only slit her throat. SEOR 672-79, 1574, 2504;
EOR 8, 90-91, 164. There is only one rational way to explain this discrep-

ancy: when Weakland “confessed” to the police, he did not have first-
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hand knowledge of how Hilda died. (Neither, apparently, did the cops.
SEOR 713-14.)

That is not the only problem with Weakland’s account. For one,
Weakland testified he did not get any blood on him, and he wasn’t sure
Hilda bled. SEOR 1574-75; EOR 122. Boutwell confirmed that Weak-
land didn’t get any blood on him. SEOR 1980, 2046; EOR 3764; see also
SEOR 2081. But there was blood all over the north bedroom. SEOR
1726-29; EOR 6095. If Weakland slit Hilda’s throat and stabbed her
neck, he would have gotten blood all over himself. But he was not bloody,
which makes it highly unlikely he killed her. See Souter v. Jones, 395
F.3d 577, 596 (6th Cir. 2005).

The problems continue with the murder weapon. The police recov-
ered a straight-edged butcher knife. SEOR 50; EOR 2472-74. But Weak-
land said he killed Hilda with a serrated bread knife. EOR 4, 2472-73;
SEOR 1574, 2501-02. Once again, Weakland was wrong about the man-
ner of death—suggesting he is also wrong about who killed her. See
Souter, 395 F.3d at 590-97.

Similarly, the knife and its handle broke during the attack. Weak-

land said that happened when he stabbed Hilda’s back. SEOR 1575-56;
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EOR 164. But that wound was superficial. SEOR 2326-27. It is highly
unlikely that this shallow impact broke the knife. It is much more likely
that the knife broke as the murderer stabbed Hilda in her neck “with
great force.” SEOR 2322. Weakland is wrong on yet another count.

There are even more discrepancies. The police found Hilda gagged.
SEOR 50. But Weakland switched his testimony about whether he
gagged her (compare EOR 121-22; with SEOR 1576), and Boutwell told
Webb he never saw Hilda gagged (EOR 282, 1776). There are similar
issues regarding how Hilda was untied. Weakland testified he never un-
tied her. SEOR 684. Marvin did not say he untied her. SEOR 724. But
someone must have, because she was found untied. /d.

As this evidence shows, Weakland has no idea how Hilda died—
because he did not kill her. Someone else did, so the State’s theory is

wrong.

b.  The DNA evidence suggests someone else killed
Hilda.

If this physical evidence were not enough, newly discovered DNA

evidence points to the same conclusion: whoever killed Hilda, it was not

Weakland.
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In his latest round of state court litigation, Frank asked for DNA
testing. The State tested hairs that were clenched in Hilda’s hands, a
blanket with a bloodstain from the southeast bedroom, and an electrical
cord found next to Hilda’s body.

The hairs were Hilda’s. The only reason she would have her own
hair clenched in her hands is if someone were trying to strangle her with
something like a cord, and she grabbed at the cord at the back of her neck
and tore her hair in the process. EOR 6432.

The State got a male DNA profile from the bloodstain in the south-
east bedroom. This is probably Marvin’s DNA, since Weakland pistol-
whipped him in that bedroom and caused him to bleed. EOR 6437.

Finally, the State found another male DNA profile on the cord next
to Hilda, which the killer probably used to strangle Hilda. This profile
does not match Weakland or the profile that is probably Marvin’s. EOR
6425 (citing EOR 6333-38), 6431. That suggests some unknown person
strangled Hilda. Once again, this undercuts Weakland’s claim that he
(and no one else) personally killed Hilda. See, e.g., Davis v. Clark Cnty.,

966 F. Supp. 2d 1106, 1121 (W.D. Wash. 2013).
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Boutwell’s accounts back up this theory. When he first heard about
the crime, he was convinced Weakland had no opportunity to kill Hilda,
since Boutwell was the last one to see her alive. SEOR 1992; EOR 282,
340, 3727-28. Boutwell originally told the police he and Weakland left
the house at the same time, so Weakland could not have killed Hilda.
EOR 1683. When Boutwell heard Hilda was dead, Weakland insisted he
did not kill her, and that they were set up. SEOR 1989, 2050-51; EOR
3725, 3738. (Weakland was even more emphatic with his ex-wife Gail—
one night, he got blackout drunk, began to cry, and repeatedly denied
killing Hilda. SEOR 2368-69, 2383.) If Weakland could not have killed
Hilda without Boutwell’s knowledge, then another party must have been
responsible.

This DNA evidence is significant for another, related reason.
Weakland testified he brought a single accomplice (Boutwell) with him.
But the police originally thought three suspects were at the scene. FE.g.,
SEOR 2461-62; EOR 4173, 4482. The DNA evidence backs that up, since
1t suggests an unknown individual strangled Hilda. If three people were

present, there is yet another crucial flaw in Weakland’s testimony.
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All these signs point to one thing: Weakland is not the real killer.
His account of the murder is fabricated, just like his accusations against

Frank.

C. Weakland is an entirely incredible witness.

Anyone who thinks Frank is guilty would have to credit Weakland’s
testimony. No reasonable person could do that. Weakland is “the iconic
incredible witness” (Dkt. No. 14 at 25), and his attempts to blame Frank
cannot be trusted.

Weakland has constantly changed his story. When the police ap-
proached him before his arrest, he refused to inculpate anyone other than
himself. SEOR 1915-16. But in the middle of his preliminary hearing,
he decided to turn State’s witness. Part of the reason was to save himself,
and part of it was to help his family—some of them could have been
charged as accessories after the fact, and some of them had unrelated
charges pending. Weakland hoped that if he took the heat, he could get
his family out of trouble. See, e.g., EOR 152, 213-17, 255-56, 1381, 1920-
29, 2054-60, 3749-50, 4060, 4187-92, 4526-27. To that end, he would’'ve

told the cops “whatever [they] want[ed].” EOR 147; see also EOR 1381.
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Once Weakland decided to talk, his attorney Michael Cherry con-
vinced the State to accept an incredible deal: if Weakland cooperated, he
could plead guilty to second-degree murder and get a sentence of five
years to life. Cherry told Weakland that he would have to give up some
names, and Cherry had seen in the discovery materials that the cops were
interested in Frank and Rosalie. EOR 5046. Weakland took the deal.
He gave a statement and incriminated Frank and Rosalie.

Weakland testified along those lines at the preliminary hearing.
But he recanted that testimony at Rosalie’s trial and Frank’s first trial.
EOR 1381, 3578-80. That recantation meant the State could have pulled
the plea deal and pursued the death penalty against him. EOR 1401-02,
2005. He recanted anyway.

After those trials, the State started putting the screws to Weakland.
The prison placed him in a much harsher security level. EOR 3587, 4983.
The State charged him with perjury; he ultimately entered an Alfordplea
and received probation. SEOR 51. Most importantly, the State started

a campaign to deny Weakland parole.
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In the face of those pressures, Weakland agreed to a new deal: he
would un-recant and testify against Frank if the State stopped writing
poison pen letters to the parole board. See infra at 62-64.

To summarize, Weakland originally cut a deal and named Frank to
help himself and his family. He then went out on a limb and recanted,
potentially exposing himself to the death penalty. But when the State
took steps to deny him parole, he decided to cooperate again. With that
background, his accusations against Frank at the second trial are both
unsurprising and incredible.

There is a laundry list of other reasons to doubt Weakland. During
Frank’s preliminary hearing, the court thought Weakland’s credibility
was “minimal.” EOR 257. Weakland originally made statements against
Frank in connection with the Obenauer incident, but Frank had five alibi
witnesses. See supra at 13. (The Nevada Supreme Court tossed that
conviction.) Meanwhile, Weakland was a man of terrible moral charac-
ter. He committed countless violent acts over the years: for example,
right after the murder, he beat his ex-wife Gail so badly that she ended
up in the hospital, and he almost strangled Gail’s child. See EOR 315-

21, 5029; SEOR 1553-56, 2366, 2383-84, 2567.
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Simply put, the “ever-shifting” testimony of someone like Weakland
cannot serve as the basis for Frank’s conviction. Nickerson v. Roe, 260

F. Supp. 2d 875, 896 (N.D. Cal. 2003).

3. Frank 1s not a plausible suspect, but the following peo-
ple are.

Over forty years have passed since Hilda’s death, and we may never
know for sure who orchestrated her murder. But the following suspects
are likely candidates. See Munchinski, 694 F.3d at 336-37 (citing House,

547 U.S. at 548-53).

a. dJoey Costanza.

Weakland’s friend Joey Costanza, a/k/a Joey Starr, is a prime sus-
pect. Costanza and his family were prolific criminals. EOR 5540-43.
(Costanza was also an informer to the local police.) Given his ties to the
mob and the Krause incident, he was probably involved.

Costanza and Weakland knew each other through Costanza’s loan-
sharking business. A loan shark like Costanza “loans money at high in-
terest; and if he isn’t paid, he appears and tries to collect it by force.”
EOR 5440. See generally EOR 5519-77. Costanza supplied the money:;

Weakland supplied the force. EOR 5439-43. The connection between the
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two ran deep: Weakland called Costanza his “honor brother.” EOR 2161;
SEOR 2366, 2385-86.

As early as the first week in December 1973, Weakland approached
Costanza about a job that was almost certainly the Krause incident. See
Infra at 67-68. Costanza knew minute details about the crime well before
Weakland said he knew those details. He even knew details that Marvin
didn’t know. EOR 5592-93; SEOR 2461-62. Costanza’s thorough
knowledge suggests Weakland was not just soliciting his help—they were
planning the crime together.

During the incident, Weakland stole an expensive watch from
Marvin. He said Frank and Rosalie asked him to take it, but he ulti-
mately gave it to Costanza. SEOR 1540-41. Perhaps Costanza, not
Frank, was the one who asked Weakland to grab the watch.

The afternoon after the murder, Weakland met with Boutwell and
Webb at a restaurant and signaled that Costanza was involved. Weak-
land told Boutwell and Webb not to talk to anyone about the crime “until
you hear from Joey Starr.” EOR 1640; SEOR 1994-95. At some point,
Costanza showed up, and Weakland went to talk with him. Boutwell and

Webb were nervous about Costanza seeing the three of them together.
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Weakland said not to worry; the two could trust Costanza because he
“knows what’s going on” and was Weakland’s “lawyer.” EOR 1781; SEOR
2113-14. Weakland continued to spend time with Costanza and his
brother Nick that day after leaving the restaurant. EOR 175.

According to Boutwell, Costanza was the only name Weakland ever
mentioned to him. SEOR 2052-53. At Frank’s retrial, Boutwell testified
he got the feeling Costanza may have hired Weakland to kill Hilda.
SEOR 1687.

In the days that followed, Weakland had repeated contacts—“every
day almost”—with Costanza. EOR 5441. A few days after the murder,
Weakland noticed the cops tailing him; he drove to Nick’s restaurant.
EOR 5594-95. That is a sure sign that the Costanzas had their hands in
the Krause incident.

Nick’s involvement is significant for another reason. Nick was con-
nected to Tony Spilotro, the notorious enforcer for the Chicago Mafia syn-
dicate. EOR 52254, 5550. Spilotro ran organized crime in Las Vegas

during the 1970s and headed a notorious burglary ring known as the

4 The Court should take judicial notice of this article. See supra
n.2.
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“Hole in the Wall” gang. See Valley Broadcasting Co. v. U.S. Dist. Court
for Dist. Of Nevada, 798 F.2d 1289, 1290 (9th Cir. 1986). The Costanzas
were linked to that gang. EOR 5797. As the most prominent street-level
criminal in Las Vegas, it is hard to believe Spilotro would allow anyone
to conduct a flagrant contract killing and robbery involving a high-rank-
ing casino executive without his knowledge. See Dennis N. Griffin, The
Battle for Las Vegas at 51-52 (2006) (hereinafter “Battle”). Whoever
planned Hilda’s death would have needed Spilotro’s approval, and the
Costanzas could have arranged that.

Given the Spilotro connection, Joey Costanza’s behavior throughout
the 1980s 1s all the more suspicious. In the marathon meeting between
Lee and Costanza in New Jersey, Costanza expressed fear about return-
ing to Nevada to testify. Costanza clarified he was not afraid of Frank.
SEOR 810-11, 820-23. Perhaps he was afraid of a more dangerous mem-
ber of the conspiracy.

Finally, Nick Costanza was not just connected to the mob: he also
knew Roy Woofter, the District Attorney, and Beecher Avants, the head
of homicide at the local police. EOR 5779; SEOR 2468-69. In March

1974, Avants took the unusual step of asking a police officer not to book
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a Costanza family member (Jerry). EOR 5536-37. At the same time,
Avants was aware that the Costanzas had learned non-public infor-
mation about the Krause investigation. EOR 5539. In short, the Costan-
zas had a strong relationship with local law enforcement.

Costanza’s name is all over the Krause incident, and he must have
been involved to some degree. If anyone orchestrated this plot, he 1s a

likely guess.

b. Marvin Krause.

Although the DNA evidence suggests Marvin did not strangle
Hilda, see Section II(B)(2)(b), supra, there are plenty of reasons to believe
Marvin had something to do with Hilda’s death.

Unlike Frank, Marvin had a direct financial motive to murder
Hilda. Hilda owned most of the couple’s fortune, but she was considering
divorcing Marvin, which would hurt his finances. SEOR 2199. Mean-
while, Marvin was in close proximity to Hilda when she died (although
he maintained he was passed out from a head wound at the time).

Marvin made suspicious statements regarding the crime. He orig-
mnally described the assailants as Mexicans who wore Eisenhower jack-

ets. SEOR 1627-28. Weakland and Boutwell are not Mexican, and they
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were not wearing Eisenhower jackets. EOR 1689; SEOR 1957-58, 2014,
2078, 2348. Meanwhile, Marvin said he had a money clip with $1,600 in
his pocket that morning. According to him, he dropped the clip as the
perpetrators marched him upstairs. SEOR 2244-45. After the assailants
left, the money clip was supposedly still there. SEOR 2255. That is im-
probable—surely one or both of the assailants would have noticed Marvin
dropping $1,600 on the ground. Finally, after Weakland knocked Marvin
out and Marvin came to, he made little effort to aid his wife, who was
supposedly dead or dying. Instead, he simply called the police and went
downstairs. SEOR 2253-54; see also SEOR 721. All of this is highly un-
usual.

Boutwell seemed to think at one point that Marvin was in on the
scheme. Marvin did not seem terribly surprised when the assailants en-
tered the garage. SEOR 2029. Boutwell was not sure whether Weakland
made a real effort to tie Marvin up. SEOR 2034; EOR 1688. All this
made Boutwell wonder whether Marvin knew the plan all along. SEOR
2029; EOR 1668, 3775-76. And it wasn’t just Boutwell—Weakland told
multiple people that Marvin, not Frank, had planned Hilda’s murder.

SEOR 2537-38, 2542; supra at 18, 24; cf. EOR 4526.
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Marvin’s role as a Caesars executive is also notable. Marvin ran
the slot machines, and he was always on time for the slot “drops.” SEOR
1748-50. If the Mafia was skimming from the casino’s proceeds, he
would’ve likely been in the periphery. See Battle at 35, 177-78. Addi-
tionally, at least two other Caesars executives were victims of violent
crimes during the relevant time period. EOR 1.5 And the Krauses had
mob connections—they previously ran a casino in Havana and were orig-
inal minority owners of Caesars. See Robert Dickey, Greyhound to Vegas
at 147-74 (2010). Perhaps Hilda’s death stemmed from something be-
sides a love triangle.

Finally—and perhaps most significantly—Weakland originally
named Marvin as the person who put him up to the crime. Justice
Gunderson made two statements on the record to that effect. See supra
at 18, 24; EOR 5631-32, 6276-79. His account gives all the more reason

to believe Marvin planned the attack.

5 The Court should take judicial notice of this article. See supra
n.2.
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C. Rosalie acting alone.

A jury acquitted Rosalie. EOR 3306. That is a substantial reason
to believe Frank is innocent; the plot could not work without Rosalie’s
involvement. However, the converse 1s not true. Rosalie could well have
planned to kill Hilda (and marry Marvin) without Frank’s knowledge.
While that would still be implausible, it is at least more plausible than

the State’s theory. See SEOR 886-87.

d. Weakland acting alone.

The evidence is overwhelming that Weakland did not kill Hilda.
But if the Court is unpersuaded, then there is a simple potential expla-
nation for Hilda’s death: Weakland acted alone and killed Hilda, not be-
cause he was a paid assassin but because the robbery went south.

It appears Weakland actually intended to rob the Krauses. If that
wasn’t part of the plan, he would’ve waited until Marvin left before break-
ing into the house. After the incident, he repeatedly vented about Marvin
having no money on him. #.g., SEOR 1986. And during the incident, he
told Hilda he would kill Marvin if she didn’t tell him where the money
was. EOR 1629. Perhaps Weakland followed through on that threat,

except he targeted Hilda instead of Marvin.
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It may be impossible to prove these theories at this late date. But
what can be proven is that Frank had nothing to do with the murder.
The hard evidence leads to one conclusion: Weakland did not kill Hilda,

so Frank cannot be guilty of hiring Weakland to kill Hilda.

C. The State Court’s Purported Evidence of Frank’s Guilt is
Threadbare.

The Nevada Supreme Court rejected Frank’s innocence claim in its
1998 opinion. SEOR 49-58. In doing so, it found “there was overwhelm-
ing evidence” of Frank’s guilt. SEOR 56. That is a wild overstatement.
The state court’s analysis 1s unreasonable and unconvincing, and this
Court should not defer to it.

As a threshold matter, Section 2254(d) should not apply to a Her-
rera claim. See, e.g., Davis, 130 S.Ct. at 1-2 (Stevens, J., concurring);
Triestman v. United States, 124 F.3d 361, 377-80 (2d Cir. 1997). Either
way, it does not bar relief here. The Nevada Supreme Court made un-
reasonable factual statements at each step of its analysis. This Court
does not owe its opinion any deference (see 28 U.S.C. § 2254(d)(2); Taylor
v. Maddox, 366 F.3d 992, 999-1001 (9th Cir. 2004)) and can review this

claim de novo (see Maxwell v. Roe, 628 F.3d 486, 494-95 (9th Cir. 2010)).
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First, the Nevada Supreme Court said “Weakland never named an-
yone other than LaPena as the person who hired him to kill Mrs. Krause.”
SEOR 56. That i1s misleading. Weakland originally told the police
Marvin hired him to kill Hilda. See supra at 18, 24. And Weakland tes-
tified twice that Frank did not hire him to kill Hilda. SEOR 1577-78;
EOR 1381, 3578-80. In any event, Weakland’s testimony about the crime
1s demonstrably false in multiple respects and entirely unbelievable. See
Section II(B)(2)(c), supra. Nothing Weakland has ever said should lead
any reasonable person to believe Frank is guilty.

Second, the court found that “Webb testified at the 1989 trial that
Weakland had told him that LaPena and Maxwell had hired him to kill
Mrs. Krause.” SEOR 56. That is another unreasonable and misleading
statement. Webb conveyed statements from Weakland that might imply
Frank’s involvement (see SEOR 2090), but there is only one piece of
Webb’s testimony that mentions Frank by name. It involved an incident
in February 1974, when Webb and his girlfriend ran into Weakland at a
7-Eleven store. According to Webb, Weakland pulled him aside and told
him that if the cops picked him up, “don’t remember Frank LaPena. He

1s involved in this one.” SEOR 2095. That is not the same as “Weakland
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[telling] him that LaPena and Maxwell had hired him to kill Mrs.
Krause,” and the court stretched his testimony when it stated otherwise.

That story is implausible anyway. Webb had not heard Frank’s
name in connection with the Krause incident before that 7-Eleven meet-
ing. SEOR 2115-16. If Weakland did not want Webb to name Frank, he
would not have mentioned Frank’s name in the first place.

Webb’s testimony in the Obenauer trial provides additional reason
to discount the 7-Eleven narrative. The prosecution introduced the same
testimony in the Obenauer case to suggest that Frank hired Weakland
and Webb to assault Obenauer. EOR 4934-35. The State improperly
tried to have it both ways by suggesting the 7-Eleven story applied to
both crimes. In addition, the Obenauer trial illustrates Webb’s credibility
problems. Webb said he and Weakland met with Frank the night before
the assault. EOR 4915-20. But Frank had an alibi for that time period:
he was at a party at his house the whole evening. See supra at 13. Webb
appears to have lied on the stand when he said he met with Frank that
night, and he likely lied on the stand during the Krause trial, too.

Webb had every incentive to lie in both trials. He could have been

liable for aiding and abetting Hilda’s murder, and he could have been
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liable for the Obenauer assault, too. But he resolved all this exposure by
pleading guilty to a single gross misdemeanor, for which he received pro-
bation. SEOR 2124; EOR 4936-37. As with Weakland, a deal that good
would motivate Webb to say whatever the police wanted to hear. Cf.
SEOR 2109. All told, Webb’s testimony is worth little. See House, 547
U.S. at 552 (stating that “incriminating testimony from inmates [and
other] suspects” has comparatively low “probative value”).

Third, the Nevada Supreme Court said “Weakland’s accomplice,
Boutwell, also testified that LaPena had orchestrated the plan to kill
Mrs. Krause.” SEOR 56. Boutwell said nothing of the sort. Rather, he
testified that Weakland never named anyone besides Joey Costanza.
SEOR 2052-53. No court could “reasonably conclude that” this assertion
from the Nevada Supreme Court “is supported by the record.” Hurles v.
Ryan, 752 F.3d 768, 778 (9th Cir. 2014).

Fourth, the court described how Bill Fish (Frank’s cellmate) testi-
fied that Frank confessed to him. SEOR 56-57. But at the preliminary
hearing, the court found Fish to be incredible and “rejectled] Fish’s entire
testimony.” EOR 1200. Perhaps that is because he was working with the

police when he elicited the supposed confessions. SEOR 2139-42. Or
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perhaps that is because his strategy—befriending a high-profile defend-
ant whose case 1s getting heavy newspaper coverage, and turning to the
police to try and leverage a deal out of a supposed “confession”—is a time-
dishonored tactic. See House, 547 U.S. at 552; Maxwell, 628 F.3d at 502;
see also, e.g., Lisker v. Knowles, 463 F. Supp. 2d 1008, 1026 (C.D. Cal.
2006); SEOR 2157-62; cf EOR 4454-55. Either way, his testimony adds
nothing.

Fifth, the court relied on testimony from Beecher Avants, the head
of homicide at the local police. According to Avants, Frank was nervous
and emotionally upset when Avants spoke to him after the murder.
SEOR 57. That is hardly a probative point.

Sixth, the court noted that Weakland called Frank’s house from
Lake Havasu a day or two after the murder. SEOR 57. That was proba-
bly because Frank’s roommate, Lou Cardinale, had arranged for Weak-
land to go to Lake Havasu to spy on a friend’s wife. SEOR 866, 1039-41,
2474-75. The call from Weakland to Cardinale has nothing to do with
Frank.

Seventh, in the context of Frank’s direct appeal, the court described

Weakland’s ex-wife Gail’s testimony regarding visits she had with Frank.
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See infra at 60-61. There is no evidence those visits had any connection
to the Krause incident.

To start, Gail said Weakland visited Frank before the murder. She
does not know what they talked about, so that visit proves little.

Next, Galil testified that after the murder she returned a pair of
lead-lined boxing gloves to Frank. The State thought Frank gave Weak-
land those gloves to use during the Krause crime. But the prosecution
inconsistently argued that the gloves were for the Obenauer incident
(EOR 160-61, 4835), which dulls any probative force this evidence might
have.

Gail also said Frank gave her $50 after the murder. Frank did that
because a man named Bill Underwood promised to lend Weakland $450
but mistakenly cut a check for $400; Frank made up the rest. EOR 417-
20, 1732, 4435-36. If anything is suspicious about those transactions, it
1s Underwood’s $400 loan, not Frank making up the missing $50.

In addition, Gail had substantial credibility problems, making her
testimony even more suspect. E.g., SEOR 2374 (describing her fear of

Weakland); 2375 (describing how Chuck Lee got her Rosalie’s old job at
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Caesars); 2378 (describing her problems with alcohol); EOR 2173-75 (de-
scribing leniency on DUI charges).

Finally, the state court’s analysis omits or gives short shrift to sub-
stantial exculpatory arguments—for example, the fact that Weakland did
not know how Hilda died. See Section II(B)(2), supra. The court “over-
looked or ignored” all manner of “highly probative” evidence, so its opin-
1on 1s unreasonable on that front as well. See Taylor, 366 F.3d at 1001.

The Nevada Supreme Court’s opinion purports to find “overwhelm-
ing” evidence against Frank, but the evidence it cites is either non-exist-
ent, unreliable, or irrelevant. Its factual findings are unreasonable, and
1ts conclusion cannot withstand even the highest amount of deference.
(For its part, the federal district court’s opinion below simply parrots the

state court’s findings, so its opinion adds little to the discussion.)

D. Frank Has Continually Fought To Prove His Innocence.

A few words about Frank are in order. After the Nevada Supreme
Court overturned his original conviction, the State offered him a plea deal
for time served. Frank rejected that offer. SEOR 485. He has always
maintained his innocence; he testified during the 1996 evidentiary hear-

ing that he was innocent, and the state court found him credible. SEOR
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418. After the post-conviction court granted his petition, he made bail
and moved near Mexico. When the Nevada Supreme Court reversed the
lower court, he did not slip across the border; he went straight back to
Las Vegas and turned himself in. EOR 6244.

Now, Frank is nearly 80 years old. Perhaps other men his age
would put the past behind them and live out their golden years in peace.
But Frank is still trying to clear his name. There is only one way to ex-
plain his behavior: he is innocent. The Court should grant the writ and

order Frank’s indictment dismissed.

III. THE EVIDENCE AT TRIAL WAS INSUFFICIENT TO CONVICT
FRANK OF MURDER AND ROBBERY.

As the previous section explains, a review of all the relevant evi-
dence in the state court record shows that Frank is innocent. In the same
way, a review of Frank’s second trial shows that the evidence was insuf-
ficient for a conviction.

Due process requires that the State present enough evidence to
“reasonably support a finding of guilt beyond a reasonable doubt.” Jack-
son v. Virginia, 443 U.S. 307, 319 (1979). In evaluating sufficiency
claims, “the relevant question is whether, after viewing the evidence in

the light most favorable to the prosecution, anyrational trier of fact could
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have found the essential elements of the crime beyond a reasonable
doubt.” 7Id. If no rational trier of fact could have found the defendant
guilty, a conviction cannot stand.

The State presented insufficient evidence at Frank’s second trial.
First, Weakland testified that he slit Hilda’s throat and did not strangle
her or stab her in the neck. SEOR 1522-23, 1574, 2504. But whoever
killed Hilda strangled her and stabbed her in the neck. SEOR 2320-27.
Thus, while Weakland testified that he killed Hilda, he apparently did
not inflict two of the three fatal injuries. The only rational explanation
1s that he did not know how Hilda died. Even in the light most favorable
to the prosecution, the only conclusion is that Weakland did not kill
Hilda. See Section II(B)(2), supra.

The Nevada Supreme Court denied this claim on direct appeal.
SEOR 61-62. But it did not address this point. Its opinion completely
“overlooked or ignored” this “highly probative” argument regarding
Frank’s innocence. See Taylor, 366 F.3d at 1001. As a result, its decision
involved an unreasonable determination of fact under 28 U.S.C.
§ 2254(d)(2) (see Taylor, 366 F.3d at 1001), and it was an unreasonable

application of Jackson under Section 2254(d)(1) to boot.
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Second, under Nevada law, a jury cannot convict a defendant solely
on the basis of accomplice testimony; the State must also admit “evidence
from other sources” that “tend[s] on the whole to connect the accused with
the crime charged.” SEOR 61 (citing LaPena v. Sheriff, 91 Nev. 692, 696,
541 P.2d 907, 910 (1975)). The State did not do that here. Weakland,
Webb, and Boutwell were all accomplices to the Krause incident. Taking
out their testimony, there is insufficient additional evidence to link
Frank to the crime.

The Nevada Supreme Court listed two supposed pieces of inculpa-
tory non-accomplice testimony. The court cited a series of visits that
Weakland’s ex-wife Gail said she had with Frank. SEOR 61. It also de-
scribed testimony that Frank was “apprehensive” when he spoke to the
police about the crime. /d. According to the court, this testimony was
enough to validate the accomplices’ accusations.

This analysis was unreasonable. Nevada law requires that the non-
accomplice testimony actually link the defendant to the crime. This sup-
posed evidence does no such thing. See supra at 55-56. In short, the
court did not cite any independent testimony that actually suggests

Frank hired Weakland to kill Hilda—because there is none. Its contrary
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decision was therefore an unreasonable application of Jackson, because
1t did not cite any evidence that can reasonably be viewed to satisfy this
element. The decision was an unreasonable determination of the facts
for the same reason. (Again, the federal district court’s opinion simply
repeated the Nevada Supreme Court’s findings, so its opinion contributes
little.) The Court should grant the writ and order Frank’s indictment

dismissed.

IV. FRANK RECEIVED INEFFECTIVE ASSISTANCE OF COUN-
SEL AT TRIAL.

Frank’s trial attorneys performed ineffectively for at least two rea-
sons. They did not tell the jury why Weakland was testifying against
Frank: if he didn’t, there was a good chance he would never get parole.
In addition, the attorneys failed to arrange for Costanza to testify. Cos-
tanza’s testimony would have gone a long way toward further impeaching
Weakland. For both reasons, Frank received ineffective assistance at
trial, and his Sixth Amendment rights were violated.

A criminal defendant has the right under the Sixth Amendment to
the effective assistance of counsel. See Strickland v. Washington, 466
U.S. 668 (1984). When analyzing ineffective assistance of counsel claims,

courts address two 1ssues. “First, the defendant must show that counsel’s
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performance was deficient” (Strickland, 466 U.S. at 687), i.e., that the
lawyer’s performance fell “below an objective standard of reasonableness”
(Hill v. Lockhart, 474 U.S. 52, 57 (1985)). Second, the defendant must
show that the deficient performance resulted in “prejudice,” i.e., “a rea-
sonable probability that, but for counsel’s unprofessional errors, the re-
sult of the proceeding would have been different.” Strickland, 466 U.S.
at 687, 694. Frank can make both showings with respect to both errors.
(Once more, the federal district court’s reasoning on this point is cursory,

so it adds little to the analysis.)

A. Frank’s Attorneys Failed to Explain to the Jury Why Weak-
land Switched His Testimony Again to Accuse Frank.

During the second trial, the jury learned that Weakland had previ-
ously recanted his testimony against Frank. SEOR 1577-78. But the
jury never found out why Weakland switched back. Frank’s attorneys
were ineffective for failing to answer that crucial question. See SEOR
417.

Weakland changed his story again because he entered into a deal
with the State. Specifically, he agreed to testify against Frank if the

State stopped writing poison pen letters to the parole board. EOR 5252.
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It is easy to see why Weakland made that deal: the letters were devas-
tating, and Weakland was unlikely to ever see the light of day if the State
kept sending them.

Detective Avants wrote one such letter. Avants described Hilda’s
murder and Weakland’s violent and depraved nature in great detail. The
letter concluded, “a person of this background should not be considered
for parole. . . . There is no room in society for the kind of behavior that
this man exhibits. We feel strongly and we urge that the Parole Board
deny Gerald Weakland’s application for parole.” EOR 5218. Avants sent
a similar letter two years later. He argued that “Weakland does not de-
serve any leniency whatsoever,” and he wrote, “I hope and pray that
Weakland will be denied parole at his hearing.” EOR 5227.

Harmon (the prosecutor) weighed in, too. He called Weakland “re-
ally the lowest kind of human being” and “among the most dangerous
type of persons who can be at large in a community or a state.” EOR
5222. Harmon explained that the DA’s office “opposes [Weakland’s] pa-

role . . . at any time in the foreseeable future.” Id.
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Another prosecutor, Donald Wadsworth, wrote a similar letter a
couple years later. Wadsworth reaffirmed Harmon’s letter, in which Har-
mon “strongly recommended that this inmate be made to serve a substan-
tial period in prison before he is seriously considered for parole release.”
EOR 5229.

At the same time, the chairman of Nevada’s parole commission said
publicly that “it would be favorable [to Weakland] if he came back and
testified” against Frank. SEOR 652-53; see also EOR 5516.

After Weakland struck the deal and testified to the grand jury, the
State changed its tune. The DA told the parole board that Weakland was
“fully cooperative” and “testifying truthfully”’; he asked the board to “con-
sider Mr. Weakland’s cooperation in its subsequent proceedings.” EOR
5253.

Counsel performed deficiently by failing to tell the jury about these
letters, and the mistake was highly prejudicial. The lead trial attorney,
Lamond Mills, testified that he would have been aware of the deal and
had no explanation for why he didn’t use it at trial. SEOR 417, 553-55,
577. As that testimony confirms, counsel did not make a strategic deci-

sion to pull this punch; they simply missed the argument. Nor could
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there be any strategic reason to hold back. Weakland was the key to the
State’s case, and his motive for un-recanting was a critical question. If
counsel could show that Weakland had a self-serving reason to switch his
testimony back, it would go a long way toward helping Frank’s case. See
Cleveland v. Bradshaw, 693 F.3d 626, 636 (6th Cir. 2012). The defense’s
failure to explain that motive allowed the jury to infer that Weakland
was un-recanting for honest reasons.

The Nevada Supreme Court unreasonably rejected this claim. Ac-
cording to the court, defense counsel “substantially impeached” Weak-
land at trial, so counsel was reasonably effective. SEOR 52. Specifically,
counsel elicited details about Weakland’s first plea deal to second-degree
murder, his recantation at Frank’s first trial, and his perjury conviction,
among other things. SEOR 52-53. Thus, the court thought, it was okay
that counsel failed to elicit evidence of this new deal.

That analysis is contrary to and an unreasonable application of
Strickland. 'The analysis under Strickland does not turn on whether
counsel made any efforts to impeach the State’s star witness. Instead,
Strickland requires evaluating whether a specific alleged act or omission

was a “serious” “error(]” (466 U.S. at 668), or whether it had a legitimate
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“strategic” justification (zd. at 690). Here, the state court did not analyze
whether the failure to introduce evidence of Weakland’s second deal was
a serious error in its own right. Instead, it unreasonably limited itself to
the question whether counsel took other steps to attack Weakland.

Even when taking the “doubly deferential” combination of Strick-
land and Section 2254(d) into account, see Cullen v. Pinholster, 563 U.S.
170, 190 (2011), the only reasonable view is that Frank’s attorneys per-
formed deficiently by failing to introduce this evidence. Mills testified
during the state court evidentiary hearing that he should have told the
jury about the second deal. SEOR 553-55, 577. There is no legitimate
reason to have skipped that point, and all the reason in the world to tell
the jury why Weakland un-recanted. Counsel’s other efforts to impeach
Weakland cannot justify their failure to answer that central question—
one of the single most important issues at trial.

The state court’s decision was also an unreasonable determination
of the facts. Read generously, the court appears to have reasoned that
any evidence regarding Weakland’s second deal would be cumulative.
But it was not cumulative—it cast Weakland’s testimony in an entirely

different light by providing an unflattering explanation for why he was
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once again incriminating Frank. Cf Cooper v. Sec’y, Dep’t of Corr., 646
F.3d 1328, 1353 (11th Cir. 2011).

The Nevada Supreme Court did not reach the question of whether
counsel’s omission prejudiced Frank. Thus, the Court can review this
issue de novo. See Wiggins v. Smith, 530 U.S. 510, 534 (2003). It is rea-
sonably probable that evidence of Weakland’s second deal would have
produced an acquittal. It is no answer to say the jury knew other infor-
mation that impeached Weakland: if the jury learned the specific reason
why Weakland was again changing his tune, it would have had all the
more occasion to doubt his most recent about-face. See Carriger, 132 F.3d
at 481; Wilkerson v. Cain, 233 F.3d 886, 891-92 (5th Cir. 2000). Frank’s

Sixth Amendment rights were therefore violated.

B. Frank’s Attorneys Failed to Secure the Testimony of Joey
Costanza, a Crucial Defense Witness

Costanza was a key witness in Frank’s case, but the defense failed
to make sure he testified at trial. That unprofessional mistake probably

changed the outcome at trial, and Frank is entitled to relief as a result.

1. Costanza had crucial information to tell the jury.

Costanza had important information that bore on Weakland’s cred-

ibility. In December 1973, about six weeks before Hilda was killed,

67



Case: 15-16154, 11/09/2017, ID: 10649208, DktEntry: 42, Page 75 of 86

APP. 082

Weakland spoke to Costanza about a proposed crime that sounded a lot
like the Krause robbery. Weakland told Costanza he had been asked to
assault a husband and wife; the wife would receive a severe beating, and
the husband would receive a moderate beating, just enough to make it
look like he was intentionally attacked. Weakland explained where the
husband and wife lived and said he would have to climb over a wall to
get to their house. The husband left early for work (around 4:30 a.m.)
two days each week, which is when the crime would take place. EOR
5592-93.

After Costanza learned about Hilda’s murder, he realized it was
probably the same crime. Both involved assaulting a husband and wife,
with the wife getting more seriously injured; the Krauses lived in a gated
community, so the assailants had to climb a wall; and the attack took
place early in the morning. Costanza already had a relationship with
Detective Whitney, and he spoke with Whitney on January 16 and 18,
1974, to share this information. /d.

Costanza mentioned Weakland’s name specifically, and he said two
other people were involved. One was a man named Tom, who was a for-

mer football player. His description of Tom matches Boutwell. Costanza
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also mentioned another man, whose description matches Webb. Cos-
tanza said three people had committed the crime; that tidbit matched the
physical evidence. Id.

This information seriously contradicted Weakland’s account. While
Weakland said Frank approached him in general terms about the crime
at some point in December 1973, the key meeting between Frank, Rosa-
lie, and Weakland supposedly took place on January 2 or 4, 1974. Ac-
cording to Weakland, it was not until this meeting that he learned pre-
cisely where the Krauses lived, and that the crime should take place early
on a Monday or Friday. SEOR 1504-09, 2496-97. But according to Cos-
tanza, Weakland knew this information six weeks before the murder,
which would be about December 3, 1973. Weakland admitted he had told
Costanza about the crime in December 1973, and that what Costanza told
Whitney was an accurate description of their conversation. EOR 5440-
41; SEOR 636. In that case, Weakland was lying about the substance of
his discussions with Frank and Rosalie, plain and simple.

After Costanza contacted Detective Whitney, Whitney passed along

the information to his colleagues, including Avants. Whitney refused to
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tell Avants whom the informant was, but Whitney arranged for the in-
formant to call Avants. On this call, Costanza gave little additional in-
formation, but he did confirm that he had not heard Frank’s name men-

tioned in connection with the crime. SEOR 2462-67.

2. The failure to arrange for Costanza’s testimony at trial
violated Frank’s Sixth Amendment rights.

Counsel was ineffective for failing to procure Costanza’s appear-
ance at trial. Specifically, counsel did not pursue the best means for en-
suring Costanza’s attendance at trial, namely the Uniform Act. The pros-
ecutor and the court repeatedly told counsel to use the Uniform Act. And
the court repeatedly gave the defense a certificate of materiality, the first
step under the Act. However, counsel did not continue the process. See
supra at 18-21. To the contrary, counsel believed that New Jersey did
not have a reciprocal statute. SEOR 915. That is inaccurate: both New
Jersey and Florida, the two states where Costanza lived, had a reciprocal
statute at the time. See N.J.S.A. § 2A-81-18 et seq.; F.S.A. § 942.01-
942.06.

This deficient performance prejudiced Frank. As the Nevada Su-

preme Court stated on multiple occasions, Costanza’s testimony was crit-
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1cal to the defense. SEOR 1438-39, 1441; see also EOR 5714-16. Cos-
tanza would have impeached Weakland’s testimony in numerous ways,
such as when Weakland learned the plan, who provided him information
about Marvin, what the main goal of the crime was (a robbery), and
whether Weakland ever mentioned Frank’s name to Costanza.

Costanza’s testimony would not only impeach Weakland; it would
also exonerate Frank. The timing of the conversation between Weakland
and Costanza suggests Frank was not involved in the crime. Further-
more, substantial evidence links Costanza to the crime. See Section
II(B)(3)(a), supra. The defense could have used Costanza’s testimony to
rebut the idea that Frank was involved and create a reasonable doubt
about whether Costanza was the real mastermind.

The state court’s decision was unreasonable with respect to both
the facts and the law. The court inappropriately speculated that coun-
sel’s failure to use the Uniform Act was a strategic delay tactic. SEOR
55. There i1s no evidence to support that conclusion. See Hurles, 752 F.3d
at 778. To the contrary, counsel made multiple attempts to obtain Cos-

tanza’s testimony. See supra at 17-21. In fact, Costanza sent a letter
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complaining about these efforts. EOR 5652-53. The problem is that
counsel inexplicably did not follow the proper procedure under the Act.
The court also unjustifiably concluded that there was no prejudice.
That finding contradicted its own prior decisions, in which the court “ex-
pressly recognized the manifest significance of [Costanza’s] testimony.”
SEOR 1441. The court was also wrong that the jury heard all of the rel-
evant information about Costanza. According to former defense counsel
Gowen, Costanza had more to tell. Gowen testified about a conversation
he had with Costanza in which Costanza revealed, among other things,
that (1) Weakland learned information about Marvin from an employee
at Caesars, (2) Weakland had two other people in the fold and was search-
ing for a lookout, and (3) Weakland’s true aim was to rob Marvin. SEOR
910-12, 947-49. The jury did not hear this information, which would have
helped impeach Weakland, exonerate Frank, and establish Costanza as
an alternative suspect. To the extent that Gowen failed to pass that in-
formation on to Carter and Mills, and to the extent that this failure af-

fects the instant claim, then Gowen was ineffective along with Carter and

Mills.
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Costanza was an essential witness, and the defense failed in its at-
tempts to get him to trial. Reasonably effective defense counsel would
have used the Uniform Act, which would have ensured that Costanza
showed up. See Alcala v. Woodford, 334 F.3d 862, 872 (9th Cir. 2003).
The jury missed out on key information as a result of the mistake. Thus,

Frank did not receive effective assistance at trial.

V. THE DISTRICT COURT WRONGLY HELD THAT FRANK’S
CROSS-EXAMINATION CLAIM WAS UNEXHAUSTED.

Frank originally raised a claim that the trial court impermissibly
restricted the defense’s cross-examination of Weakland, which violated
his Sixth Amendment confrontation rights. The lower court held that
this claim was unexhausted. That was incorrect.

A federal court will not grant a state prisoner’s petition for relief
until the prisoner has exhausted his available state remedies for each
claim. See Rose v. Lundy, 455 U.S. 509 (1982); 28 U.S.C. § 2254(b)(1)(A).
“Exhaustion occurs when the petitioner has given the state courts a full
and fair opportunity to consider and resolve the federal claims.” Sand-
gathe v. Maass, 314 F.3d 371, 376 (9th Cir. 2002) (citing Duncan v.

Henry, 513 U.S. 364, 365-66 (1995)).
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Frank fairly presented this issue to the state courts as a federal
constitutional claim. In his opening brief, Frank specifically stated that
the restriction on his cross-examination of Weakland “violated the de-
fendant’s constitutional right of confrontation.” SEOR 1491. That is a
clear assertion of a federal constitutional right, particularly because the
Nevada constitution does not have an analogous guarantee.

Moreover, Frank relied on a state court decision in his reply brief
(Crew v. State, 100 Nev. 38, 45, 675 P.2d 986, 991 (1984)) (SEOR 1352)
that alerted the state court to the federal nature of this claim. The por-
tion of Crew that counsel pin-cited explains that a court must allow “suf-
ficient cross-examination . . . to satisfy the sixth amendment” and re-
ferred to various federal cases, including Davis v. Alaska, 415 U.S. 308
(1974). By citing Crew, Frank apprised the state court of the federal con-
stitutional nature of the claim. See Peterson v. Lampert, 319 F.3d 1153,
1158 (9th Cir. 2003) (en banc).

Because the district court incorrectly dismissed this claim, this
Court should remand the case so that the lower court can consider it in
the first instance. See Merritt v. Countrywide Fin. Corp., 759 F.3d 1023,

1034 (9th Cir. 2014). If the Court agrees, it should authorize a general
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remand, so that counsel may litigate any additional claims for relief that

Frank may have.

CONCLUSION

This Court should reverse the lower court’s decision and remand
with instructions to grant Frank a writ of habeas corpus. At the very

least, the Court should order a general remand.

STATEMENT OF RELATED CASES

Counsel 1s unaware of any related cases currently pending before

the Court.
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ADDENDUM
RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS
TABLE OF CONTENTS
U.S. Const. amend. V ...t A-1
U.S. Const. amend. VI......cccccooiiiiiiiiiiiiiiiiee e A-1
U.S. Const. amend. VIIL........cooiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeee A-1
U.S. Const. amend. XIV ......cooiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeee A-2
28 U.S.C. § 2254(0) ..o, A-2

The Fifth Amendment to the United States Constitution provides
in part as follows:

No person shall be . . . deprived of life, liberty, or property,
without due process of law; nor shall private property be
taken for public use, without just compensation.

The Sixth Amendment to the United States Constitution provides

as follows:

In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have com-
pulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

The Eighth Amendment to the United States Constitution provides

as follows:

A-1
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Excessive bail shall not be required, nor excessive fines im-
posed, nor cruel and unusual punishments inflicted.

Section One of the Fourteenth Amendment to the United State Con-

stitution provides as follows:

All persons born or naturalized in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the United
States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any
state deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdic-
tion the equal protection of the laws.

28 U.S.C. § 2254(d) provides as follows:

An application for a writ of habeas corpus on behalf of a per-
son in custody pursuant to the judgment of a State court shall
not be granted with respect to any claim that was adjudicated
on the merits in State court proceedings unless the adjudica-
tion of the claim—

(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly es-
tablished Federal law, as determined by the Su-
preme Court of the United States; or

(2) resulted in a decision that was based on an unrea-

sonable determination of the facts in light of the
evidence presented in the State court proceeding.

A-2
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
FRANK RALPH LaPENA,
Petitioner, 2:00-cv-00960-RFB-NJK
Vs.
ORDER
GEORGE GRIGAS, et al.,!
Respondents.
/
Introduction

This action is a petition for a writ of habeas corpus by Frank Ralph LaPena, who in 1989 was
convicted, after a second trial, of first degree murder and robbery with the use of a deadly weapon. The
case is before the court with respect to the merits of the claims remaining in LaPena’s habeas corpus
petition. The court denies LaPena’s habeas petition, denies LaPena a certificate of appealability, and

directs the clerk of the court to enter judgment accordingly.

' On March 26, 2015, respondents filed a motion for substitution of respondent (ECF No. 142),
requesting that Adam Paul Laxalt be substituted for Frankie Sue Del Papa as the respondent Attorney
General of the State of Nevada, as Laxalt now holds that office. LaPena did not respond to that motion.
Pursuant to Federal Rule of Civil Procedure 25(d), and good cause appearing, the court will grant
respondents’ motion, and direct the clerk of the court to update the docket for this case to reflect the
substitution.
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Factual Backeground and Procedural History

In its opinion dismissing LaPena’s appeal from his 1989 conviction, the Nevada Supreme Court
summarized the facts, as disclosed by the evidence at trial, as follows:

... Frank LaPena was found guilty of initiating the contract murder of Hilda
Krause, 71, at her home on January 14, 1974. Marvin Krause, her husband, was at that
time the slot manager for Caesar’s Palace in Las Vegas. He was knocked senseless. One
Gerald Weakland, who had agreed to execute the murder contract, and an associate,
escaped with assorted jewelry and a TV set.

Within a few days, a police confidential informant pointed a finger at Gerald
Weakland. Eventually a “love” triangle emerged. Marvin Krause was involved with
Rosalie Maxwell, a cocktail waitress at Caesar’s. Maxwell was also involved with Frank
LaPena, whom she described to police as her “true love” while Mr. Krause was her “live
one.” LaPena, a bell captain at Caesar’s, told the police that he knew about the Krause-
Maxwell relationship and “he didn’t care as long as the money kept coming in.”

According to Weakland’s testimony, with Hilda Krause out of the way, Rosalie
would then be free to marry Marvin Krause. LaPena would be the ultimate financial
beneficiary. For his part, Weakland was offered $1,000 in advance and $10,000 in the
future; in addition, considerable sums that Weakland, an inveterate gambler, owed
LaPena, would be forgiven.

Order Dismissing Appeal, Exhibit L, pp. 1-2. In its 1998 opinion, reversing the state district court’s
judgment granting LaPena post-conviction relief, the Nevada Supreme Court provided more factual
detail, and the procedural background of the case to that point:

At approximately 5:00 a.m. on January 14, 1974, the elderly couple of Hilda and
Marvin Krause were robbed at their Las Vegas home located inside a walled country
club community. During the course of the robbery, the perpetrators beat Mr. Krause and
murdered Mrs. Krause. When police arrived at the Krause home, they found the
deceased Mrs. Krause gagged with a scarf tied loosely around her neck, and a butcher
knife imbedded in her back; her throat had been slit. An autopsy revealed that Mrs.
Krause had been strangled with a cord or rope prior to having her throat slit and that she
had sustained several stab wounds to her neck after her throat had been slit.

Mr. Krause told police that he had been attacked by two Caucasian men after he
opened his garage door and as he was getting into his car to go to work. The men forced
him into the house where they beat him and tied him up, murdered Mrs. Krause, and
stole a television, gold coins, and jewelry, including a diamond ring and a watch. Mr.
Krause reported that after the assailants left his home, he untied himself and went
upstairs in an attempt to aid Mrs. Krause. Physical evidence indicated that at least two
perpetrators had been present at the Krause home. The perpetrators left the scene in Mr.
Krause’s car but abandoned it at the gates of the country club. Mr. Krause suffered a

* Unless otherwise stated, the exhibits referred to in this order are those filed by respondents,
and located in the record at ECF Nos. 41-54.
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head injury in the attack; he died the following year from unrelated causes.

Several days after the crime had been committed, a confidential informant (later
identified as Joey Costanza) contacted Las Vegas Metropolitan Police Department
(LVMPD) Detective Mike Whitney. Costanza told Det. Whitney that approximately six
weeks before the Krause robbery/murder, Gerald Weakland had approached him about
assisting in a robbery/murder to take place in the early morning hours of a Monday or
Friday before one of the victims went to work and would involve scaling a wall of some
sort. Costanza allegedly knew the exact location of the crime scene (i.e., the Krauses’
address). Costanza also mentioned two other individuals who might have been solicited
or involved in the crime — Tom Boutwell and Bobby Webb.

Det. Whitney gave this information to several police officers, including
Lieutenant Beecher Avants and Detective Chuck Lee, who subsequently questioned
Boutwell, Webb, and Weakland. In a February 1974 telephone conversation between
Lt. Avants and Costanza, Costanza allegedly stated that he had never heard the names
of LaPena or Rosalie Maxwell, LaPena’s girlfriend, associated with Weakland or the
Krause crimes. Police arrested Weakland for the Krause murder/robbery in March 1974.

During a preliminary hearing, Weakland admitted to the crimes and struck a deal
with the State wherein he agreed to testify that Maxwell and LaPena had hired him to
murder Mrs. Krause. In exchange for this testimony, Weakland was allowed to plead
guilty to second degree murder, with a sentence of five years to life, and all other charges
against him (some of which were unrelated to the Krause crimes) were dropped. In his
March 29, 1974, confession, Weakland told authorities that while Boutwell, his
accomplice, was robbing the Krause home, he slipped upstairs and murdered Mrs.
Krause by slitting her throat with a single cut. Weakland maintained that he had not
strangled Mrs. Krause or stabbed her in the neck. Weakland maintained that LaPena, an
acquaintance to whom he owed money, had approached him at the end of December
1973, and asked him to kill Mrs. Krause. LaPena allegedly explained to Weakland that
Mr. Krause was a wealthy slot manager at Caesar’s Palace who was dating LaPena’s
girlfriend, Maxwell, who also worked at Caesar’s. LaPena and Maxwell wanted
Weakland to kill Mrs. Krause so that Maxwell could marry Mr. Krause and inherit the
Krause fortune for the benefit of herself and her boyfriend, LaPena.

Weakland claimed that LaPena had offered to forgive his debts and pay him a
large sum of money in exchange for Mrs. Krause’s murder. On January 4, 1974,
Weakland went to Maxwell’s apartment where she and LaPena gave him $1000 as a
down payment for the murder, told him that he would receive another $10,000 after
Maxwell married Mr. Krause, and explained the “plan” for robbing the Krauses and
murdering Mrs. Krause. Maxwell allegedly gave Weakland a map of the Krauses’
residence during this meeting. Weakland stated that he asked Webb to help him commit
the crime but, ultimately, Boutwell accompanied him. Weakland told police that he had
never spoken to or had any contact with Mr. Krause prior to the January 1974
robbery/murder.

Based upon Weakland’s statements to the police, on April 23, 1974, LaPena and
Maxwell were arrested for the Krause robbery/murder. Both were charged with first
degree murder and robbery with the use of a deadly weapon. The criminal complaint
alleged that LaPena and Maxwell had entered into a contract with Gerald Weakland
“whereby ... Weakland was to kill [Mrs. Krause].”
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Weakland testified to LaPena’s guilt at LaPena’s preliminary hearing; however,
at both Maxwell’s and LaPena’s separate trials, Weakland testified that his prior
testimony and statements implicating LaPena and Maxwell in the murder were false.
LaPena v. State, 98 Nev. 135, 136, 643 P.2d 244, 244 (1982). Maxwell was acquitted
at trial, but LaPena was convicted by a jury of one count of first degree murder and one
count of robbery with the use of a deadly weapon.

On direct appeal, this court reversed LaPena’s conviction and remanded for a
new trial on the ground that admission of Weakland’s statements incriminating LaPena
constituted reversible error. This court concluded that the State had improperly withheld
“the benefits of a plea bargain or promise of leniency until after a purported accomplice
[(i.e., Weakland)] had testified in a particular manner.” Id. at 136-37, 643 P.2d at 244-
45. Weakland was eventually charged with two counts of perjury, to which he entered
an Alford plea and received probation.

* %k *

LaPena’s second jury trial commenced in May 1989, and he was again convicted of first
degree murder and robbery with the use of a deadly weapon. LaPena did not testify on
his own behalf. The trial court sentenced LaPena to life imprisonment without the
possibility of parole for the murder of Mrs. Krause, and a concurrent thirty-year sentence
for the robbery of the Krause home with the use of a deadly weapon. This court [the
Nevada Supreme Court] affirmed LaPena’s conviction and sentence. LaPena v. State,
Docket No. 20436, 107 Nev. 1126, 838 P.2d 947 (Order Dismissing Appeal, June 27,
1991).

% %

On June 3, 1992, LaPena filed the PCR [post-conviction relief] petition at issue.
The district court denied LaPena’s PCR petition without conducting an evidentiary
hearing. On appeal, this court remanded the matter for an evidentiary hearing. LaPena
v. State, Docket No. 23839, 109 Nev. 1404, 875 P.2d 1066 (Order of Remand,
November 24, 1993). On December 3, 1993, LaPena filed a motion to dismiss the
indictment based upon an alleged lack of evidence and a colorable claim of factual
innocence.” LaPena’s motion to dismiss was subsequently consolidated with the PCR
petition, and LaPena presented evidence in support of dismissal at the evidentiary
hearing.

The district court conducted the evidentiary hearing October 16-20, 1995. The
district court then granted LaPena’s PCR petition and vacated his conviction and
sentence on the ground that LaPena had not received effective assistance of trial counsel.

The district court denied LaPena’s motion to dismiss and ordered the matter reset for a

new trial.
State v. LaPena, 114 Nev. 1159,1160-65, 968 P.2d 750, 751-54 (1998) (opinion found in record at
Exhibit R).

On the State’s appeal from the grant of post-conviction relief, the Nevada Supreme Court ruled

that “[t]he district court erred in granting respondent’s petition for post-conviction relief on the basis
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of ineffective assistance of counsel.” LaPena, 114 Nev. at 1165, 968 P.2d at 754. The Nevada Supreme
Court reversed the state district court’s judgment granting LaPena post-conviction relief.

LaPena initiated this federal habeas corpus action on August 3, 2000. See Petition for Writ of
Habeas Corpus, (ECF No. 7). On February 13, 2001, the respondents filed a motion to dismiss (ECF
No. 16), seeking dismissal of the action “on the grounds that the instant petition contains claims
substantially similar to habeas corpus claims currently being litigated in the Nevada State courts, and
that the State courts should be given an opportunity to complete that pending litigation before federal
habeas proceedings are initiated.” Motion to Dismiss (ECF No. 16), p. 1. The court denied that motion
on September 10, 2001 (ECF No. 29).

Respondents filed their answer on November 14, 2001 (ECF No. 40). LaPena then filed his
reply to the answer (entitled “Petitioner’s Partial Response in Opposition to Respondents Answer that
Petitioner’s Habeas Grounds Two-Three; Five-Six & Seven Are Unexhausted”) on December 13,2001
(ECF No. 57).

On July 24, 2002, the court dismissed the action on the ground that it was barred by the statute
of limitations. See Report and Recommendation (ECF No. 60); Amended Order entered July 24, 2002
(ECF No. 67); Amended Judgment (ECF No. 68). LaPena appealed (ECF No. 69), and, on October 20,
2003, the court of appeals reversed and remanded, upon the State’s concession that the district court had
not considered the tolling effect, under 28 U.S.C. § 2244(d)(2), of all of LaPena’s state post-conviction
litigation. See Memorandum, ECF No. 77.

Following the remand, on March 15, 2004, LaPena filed a motion to supplement his habeas
petition (ECF Nos. 84, 85), which was ultimately denied. LaPena appealed from the denial of that
motion (ECF No. 100). That appeal was dismissed on October 18, 2005 (ECF No. 117).

Along with his motion to supplement his petition, on March 15, 2004, LaPena filed exhibits
(ECF Nos. 84, 85, 86, 87) revealing that on March 26, 1999, he had initiated a second state habeas
action. See Order of Affirmance, Exhibit 17 to Motion to Supplement Petition. In that case, the state

trial court conducted evidentiary hearings, and then denied the petition, and on May 22, 2003, the
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Nevada Supreme Court affirmed. I/d. The Nevada Supreme Court held that LaPena’s second state
habeas action was procedurally barred. See Order of Affirmance, filed May 22, 2003, ECF No. 84, pp.
143-51.

On April 5, 2006, after mail sent to LaPena was twice returned to this court as undeliverable,
the court dismissed his action for failure to comply with the local rule requiring litigants to promptly
inform the court of changes of their addresses (ECF Nos. 121, 122).

On June 12, 2007, LaPena filed a notice of change of address and a motion to reopen this case
(ECF Nos. 124, 125). That motion to reopen the case was denied on August 7, 2007 (ECF No. 126).

Some five years later, on June 1, 2012, LaPena filed another motion to reopen his case (ECF No.
127). In support of that motion, LaPena submitted a copy of a file-stamped notice of change of address
dated February 14, 2005. It appeared to the court likely that a clerk’s error resulted in the failure to
properly file LaPena’s notice of change of address, and, in turn, in the dismissal of this case. Therefore,
on January 15, 2013, the court granted LaPena’s second motion to reopen the case (ECF No. 134).

On May 12, 2014, the court issued an order (ECF No. 136), identifying three claims -- Grounds
5, 6, and 7 -- in LaPena’s petition that are unexhausted in state court, and the court ordered LaPena to
make an election regarding those unexhausted claims. On May 15, 2014, LaPena filed a notice of
abandonment of his unexhausted claims (ECF No. 137).

Grounds 1, 2, 3,4, 8,9, and 10, of LaPena’s habeas corpus petition remain to be adjudicated on
their merits. On July 29, 2014, the court entered an order (ECF No. 139) granting the parties an
opportunity to supplement their briefing to take account of any relevant changes in the law in the 13
years since respondents’ answer and LaPena’s reply were filed. On September 29, 2014, respondents
filed a supplement to their answer (ECF No. 140), and on November 24, 2014, LaPena filed a
supplemental reply (ECF No. 141).

Standard of Review

Because this action was initiated after April 24, 1996, the amendments to 28 U.S.C. § 2254

enacted as part of the Antiterrorism and Effective Death Penalty Act (AEDPA) apply. See Lindh v.
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Murphy, 521 U.S. 320,336 (1997); Van Tran v. Lindsey, 212 F.3d 1143, 1148 (9th Cir.2000), overruled
on other grounds by Lockyer v. Andrade, 538 U.S. 63 (2003). 28 U.S.C. § 2254(d) sets forth the primary
standard of review under AEDPA:
An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any claim
that was adjudicated on the merits in State court proceedings unless the adjudication of
the claim --
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of
the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

A state court decision is contrary to clearly established Supreme Court precedent, within the
meaning of 28 U.S.C. § 2254, “if the state court applies a rule that contradicts the governing law set
forth in [the Supreme Court’s] cases” or “if the state court confronts a set of facts that are materially
indistinguishable from a decision of [the Supreme Court] and nevertheless arrives at a result different
from [the Supreme Court’s] precedent.” Lockyer v. Andrade, 538 U.S. 63, 73 (2003) (quoting Williams
v. Taylor, 529 U.S. 362, 405-06 (2000), and citing Bell v. Cone, 535 U.S. 685, 694 (2002)).

A state court decision is an unreasonable application of clearly established Supreme Court
precedent, within the meaning of 28 U.S.C. § 2254(d), “if the state court identifies the correct governing
legal principle from [the Supreme Court’s] decisions but unreasonably applies that principle to the facts
ofthe prisoner’s case.” Lockyer, 538 U.S. at 75 (quoting Williams, 529 U.S. at413). The “unreasonable
application” clause requires the state court decision to be more than incorrect or erroneous; the state
court’s application of clearly established law must be objectively unreasonable. Id. (quoting Williams,
529 U.S. at 409).

The Supreme Court has further instructed that “[a] state court’s determination that a claim lacks
merit precludes federal habeas relief so long as ‘fairminded jurists could disagree’ on the correctness

of the state court’s decision.” Harrington v. Richter, 562 U.S. 86, 131 S.Ct. 770, 786 (2011) (citing
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Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)). The Supreme Court has stated “that even a strong
case for relief does not mean the state court’s contrary conclusion was unreasonable.” Id. (citing
Lockyer, 538 U.S. at 75); see also Cullen v. Pinholster,  U.S. | 131 S.Ct. 1388, 1398 (2011)
(describing the AEDPA standard as “a difficult to meet and highly deferential standard for evaluating
state-court rulings, which demands that state-court decisions be given the benefit of the doubt” (internal
quotation marks and citations omitted)).

The state court’s “last reasoned decision” is the ruling subject to section 2254(d) review. Cheney
v. Washington, 614 F.3d 987, 995 (9th Cir. 2010). If the last reasoned state-court decision adopts or
substantially incorporates the reasoning from a previous state-court decision, a federal habeas court may
consider both decisions to ascertain the state court’s reasoning. See Edwards v. Lamarque, 475 F.3d
1121, 1126 (9th Cir.2007) (en banc).
Analysis

Ground 1

In Ground 1 of his habeas petition, LaPena appears to claim that his Fourteenth Amendment
right to due process of law was violated because the State impeded the efforts of the defense to secure
the testimony of Joseph Costanza. See Petition for Writ of Habeas Corpus (ECF No. 7), pp. 3-3E.

LaPena raised such a claim on his direct appeal. See Appellant’s Opening Brief, Exhibit H, pp.
7-17. The Nevada Supreme Court ruled as follows:

Appellant ... contends that the State impermissibly interfered with securing a

potential defense witness for trial. See Brady v. Maryland, 373 U.S. 83, 87 (1963).

However, it would appear from a careful review of the record, that the witness himself

was principally responsible for his non-appearance, wishing to distance himself from the

crime.
Order Dismissing Appeal, Exhibit L, p. 2. This court finds the Nevada Supreme Court’s ruling to be
objectively reasonable.

“[T]he suppression ... of evidence favorable to an accused violates due process where the

evidence is material either to guilt or punishment, irrespective of the good faith of the prosecutor.”

Brady v. Maryland, 373 U.S. 83, 87 (1963). In Brady, the Supreme Court recognized a prosecutor’s
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obligation to disclose exculpatory evidence, whether substantive or for impeachment purposes, when
such evidence is “material” to the defense. See id. Evidence is material “only if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the proceeding would have
been different.” United States v. Bagley, 473 U.S. 667, 682 (1985). The mere possibility an item of
undisclosed information might have helped the defense or affected the outcome of the trial does not
establish materiality. See United States v. Agurs, 427 U.S. 97, 109 (1976).

Federal habeas corpus relief is only granted if the state court adjudication of the claim “resulted
in a decision that was contrary to, or involved an unreasonable application of, clearly established federal
law, as determined by the United States Supreme Court.” 28 U.S.C.A. § 2254(a). A Brady violation
will not result in habeas corpus relief unless the improperly withheld evidence “could reasonably be
taken to put the whole case in such a different light as to undermine confidence in the verdict.” Kyles
v. Whitley, 514 U.S. 419, 435 (1995).

To establish a Brady violation, the petitioner must show: that the evidence was favorable to him,
either because it is exculpatory or because it is impeaching; that the evidence was willfully or
inadvertently suppressed by the prosecution; and that he was prejudiced by the failure to disclose.
Strickler v. Green, 527 U.S. 263, 281-82 (1999).

There is no showing that the prosecution failed to disclose the identity or whereabouts of Joseph
Costanza. Rather, the record reflects that the prosecution made the disclosure to LaPena on October 17,
1983, some six years before LaPena’s second trial. See Transcript of Evidentiary Hearing, Exhibit N,
p. 689; see also LaPena, 114 Nev. at 1163-65 1171-73, 968 P.2d at 753-54, 758-59. Moreover, LaPena
makes no showing that the testimony of Costanza would have been such as to put his case in such a
different light as to undermine confidence in the verdict. See Kyles, 514 U.S. at 435; see also LaPena,
114 Nev. at 1171-73, 968 P.2d at 758-59.

The state court’s denial of the claim asserted by LaPena as Ground 1 of his federal habeas
petition was not contrary to, or an unreasonable application of Brady, or any other clearly established

federal law as determined by the Supreme Court, and the state court’s ruling was not based on an
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unreasonable determination of the facts in light of the evidence presented. See 28 U.S.C. § 2254(d).
The court will deny habeas corpus relief with respect to Ground 1.

Grounds 2 and 3

As the court understands Grounds 2 and 3, LaPena claims that his right to due process of law,
under the Fourteenth Amendment, was violated because the State withheld exculpatory evidence before
the grand jury. Petition for Writ of Habeas Corpus, pp. 5-5A, 7-7D. LaPena claims that the prosecution
did not disclose to the grand jury certain information impacting the credibility of Gerald Weakland and
Irwin Fish. 7d.

LaPena made such a claim on his direct appeal, and the Nevada Supreme Court ruled:

... LaPena claims that the prosecution failed to disclose exculpatory conduct to

the grand jury, more specifically, “the concessions and benefits bestowed upon

Weakland.” In the grand jury proceeding, the prosecutor presented all the salient

exculpatory evidence relevant to the issues at trial. The grand jury was indisputedly told

that Weakland was serving a life sentence for murder, that he had pled to second degree

murder in return for his testimony in the first LaPena trial, and that the State’s new

agreement in the second LaPena trial was an offer to cease writing negative letters in

Weakland’s regard to the State’s Parole Board. Weakland informed the grand jury of

the most devastating information about his credibility: convictions for two counts of

perjury in connection with an earlier LaPena prosecution. The prosecutor did not divert

the attention of the grand jury from the facts. See Clem v. State, 104 Nev. 351, 358, 760

P.2d 103, 107 (1988) (overruled on other grounds). We conclude that the grand jury

properly “received a fair presentation of the facts....” Clem, 104 Nev. at 358, 760 P.2d

at 107.

Order Dismissing Appeal, Exhibit L, p. 2.

The state supreme court’s ruling was a matter of Nevada law. This court, in a federal habeas
corpus action, does not review state-court determinations of state law. See Estelle v. McGuire, 502 U.S.
62, 67-68 (1991) (“[I]t is not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.”).

Moreover, LaPena does not cite authority for the proposition that the failure to disclose
exculpatory evidence to a grand jury, in a state-court prosecution, violates a defendant’s federal

constitutional rights. The Fourteenth Amendment does not impose the requirement of indictment by

grand jury upon the states. See Jeffries v. Blodgett, 5 F.3d 1180, 1188 (9th Cir.1993) (citing Hurtado

10
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v. California, 110 U.S. 516 (1884), and Rose v. Mitchell, 443 U.S. 545, 557 n.7 (1979)).

The state court’s denial of the claims asserted by LaPena in this case as to Grounds 2 and 3 was
not contrary to, or an unreasonable application of any clearly established federal law, as determined by
the Supreme Court, and the state court’s ruling was not based on an unreasonable determination of the
facts in light of the evidence presented. See 28 U.S.C. § 2254(d). The court will deny habeas corpus
relief with respect to Grounds 2 and 3.

Grounds 4 and 9

In Grounds 4 and 9 of his habeas petition, as this court construes those claims, LaPena asserts
that his federal constitutional right to due process of law was violated because there was insufficient
evidence to convict him of murder. Petition for Writ of Habeas Corpus, pp. 9-9D, 19-190.

LaPena made such a claim in state court, see Exhibit H, p. 28, and the Nevada Supreme Court
ruled:

... LaPena is correct in stating that the testimony of the various witnesses presents
a number of testimonial inconsistencies. The weight and credibility of conflicting
testimony is a matter for the jury. Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20
(1981). Where there is substantial evidence to support the jury’s verdict, it will not be
disturbed on appeal. Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20 (1981).

In order to properly corroborate accomplice testimony, it is enough if
circumstances and evidence from other sources tend on the whole to connect the accused
with the crime charged. LaPena v. Sheriff,91 Nev. 692, 696, 541 P.2d 907, 910 (1975).
Reasonable inferences are permitted. LaPena v. Sheriff, 91 Nev. At 696,

541 P.2d at 910. The jury may properly consider the “composite of facts and
circumstances.” See LaPena v. State, 92 Nev. 1, 3, 544 P.2d 1187, 1188 (1976).

In the instant case, Gail Hodges, Weakland’s former wife, testified to a series of
furtive visits closely tied in time to Hilda Krause’s murder. These involved LaPena and
Weakland where Weakland demanded that she perform the role of a go-between. The
jury could also properly consider that Weakland had a tenuous connection with the
Krauses, while LaPena’s link was more ominous and direct. In addition, both Maxwell
and LaPena tried to plant false leads with the police. LaPena appeared considerably
apprehensive when he met with police in order to impart this disinformation. Ms.
Hodges testified that Weakland would do anything for LaPena.

The jury was entitled to consider the murder of Hilda Krause as a whole. Her
methodical demise with a kitchen knife when she was tightly bound and offered no
resistance, while her husband was only beaten and knocked unconscious, raises the
inference that more was at stake than the robbery. [Footnote: Jewelry which an
accomplice unceremoniously threw away and which troubled Justice Gunderson in his

11
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ten-page dissent to LaPena v. State, 92 Nev. 1, 544 P.2d 1187 (1976), would appear to
be explained on the basis of a more developed trial record. Weakland secreted away
Marvin Krause’s valuable diamond-studded watch and ring while giving an accomplice
worthless costume jewelry. See LaPena, 92 Nev. at9n.3, 544 P.2d at 1192 n.3.] Taken
together, such factors may be deemed inculpatory, and more than mere coincidence.
LaPenav. Sheriff, 91 Nev. 692, 696, 541 P.2d 907,910 (1975). The jury could conclude
that the murder was indeed what had been planned all along, a staged execution.

Order Dismissing Appeal, Exhibit L, pp. 3-4.

In addition, in ruling on LaPena’s claims of ineffective assistance of counsel, in his first state
habeas action, the Nevada Supreme Court commented on LaPena’s theory of the case, and the evidence
supporting his conviction:

LaPena theorizes that Mr. Krause killed Mrs. Krause after Weakland left the
Krause residence on the morning of January 14, 1974. LaPena relies on the fact that
Weakland has consistently stated that he killed Mrs. Krause by slitting her throat;
although the autopsy showed multiple stab wounds in Mrs. Krause’s neck and
strangulation as the cause of death, Weakland maintains that he never stabbed or
strangled her. Weakland testified that he did not check to see if Mrs. Krause was alive
when he left the scene. LaPena asserts that all of this “exculpatory information”
combined with Martinez’ testimony at the evidentiary hearing demonstrates his factual
innocence and his trial counsel’s failure to properly investigate his case. We disagree.

Mills testified that efforts were made to uncover a connection between Weakland
and Mr. Krause, and even if counsel had created a stronger connection between
Weakland and Mr. Krause, there was overwhelming evidence that LaPena hired
Weakland to commit the murder. Weakland never named anyone other than LaPena as
the person who hired him to kill Mrs. Krause. Also, Webb testified at the 1989 trial that
Weakland had told him that LaPena and Maxwell had hired him to kill Mrs. Krause.
Also Webb testified at the 1989 trial that Weakland had told him that LaPena and
Maxwell had hired him to kill Mrs. Krause. Weakland’s accomplice, Boutwell, also
testified that LaPena had orchestrated the plan to kill Mrs. Krause. An inmate who had
shared a cell with LaPena testified at the second trial that LaPena had admitted his
involvement in Mrs. Krause’s murder. Det. Lee testified that shortly after the murder,
LaPena accompanied Maxwell to the police station for questioning, and when officials
interviewed LaPena he was quite upset and emotionally fell apart during the interview.
One week later LaPena, still extremely nervous, contacted Det. Lee to tell him that the
person who killed Mrs. Krause was an individual identified only as “Charlie the knife
from Chicago.” Telephone records admitted into evidence revealed that one or two days
after the murder, Weakland and his wife called LaPena’s residence from the Windsow
Hotel in Lake Havasu, where they spent a day or two.

From the evidence presented at the evidentiary hearing, we conclude that LaPena
has failed to show that counsel was deficient in pursuing the alleged Krause-Weakland
connection; even if counsel was deficient, LaPena failed to show prejudice under
[Strickland v. Washington, 466 U.S. 668 (1984)]. Having concluded that LaPena was
properly convicted at his 1989 trial, we affirm the district court’s denial of LaPena's
motion to dismiss the charges against him.

12
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LaPena, 114 Nev. at 1174, 968 P.2d at 759-60 (emphasis added); see also id. at 1167 (pointing out that
LaPena’s trial counsel extensively cross-examined Weakland regarding the inconsistencies between his
testimony and the findings of the coroner); Answer (ECF No. 40), pp. 25-34 (respondents’ summary of
evidence incriminating LaPena).

With respect to a claim that there was insufficient evidence presented at trial to support a state-
court conviction, the role of the federal court is to determine whether, “after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979). “The
reviewing court must respect the province of the jury to determine the credibility of witnesses, resolve
evidentiary conflicts, and draw reasonable inferences from proven facts by assuming that the jury
resolved all evidentiary conflicts in a manner that supports the verdict.” Walters v. Maass, 45 F.3d
1355, 1358 (9th Cir.1995) (citation omitted).

Here, while there was conflicting evidence at trial, and while Weakland, one of the prosecution’s
main witnesses, was subject to significant impeachment, there was plainly sufficient evidence from
which a rational trial of fact could have found that LaPena hired Weakland to kill Hilda Krause. The
state court’s denial of the claims asserted by LaPena as Grounds 4 and 9 of his federal habeas petition
was not contrary to, or an unreasonable application of Jackson, or any other clearly established federal
law, as determined by the Supreme Court of the United States, and was not based on an unreasonable
determination of the facts in light of the evidence presented. See 28 U.S.C. § 2254(d). The court will
deny habeas corpus relief with respect to Grounds 4 and 9.

Ground 8

In Ground 8, LaPena claims that his federal constitutional rights were violated because he
received ineffective assistance of trial counsel. Petition for Writ of Habeas Corpus, pp. 17-17Q.

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court propounded a two prong
test for analysis of claims of ineffective assistance of counsel: the petitioner must demonstrate (1) that

the defense attorney’s representation “fell below an objective standard of reasonableness,” and (2) that

13
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the attorney’s deficient performance prejudiced the defendant such that “there is a reasonable probability
that, but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Strickland, 466 U.S. at 688, 694. A court considering a claim of ineffective assistance must apply a
“strong presumption” that counsel’s representation was within the “wide range” of reasonable
professional assistance. Id. at 689. The petitioner’s burden is to show “that counsel made errors so
serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Id. at 687. And, to establish prejudice under Strickland, it is not enough for the habeas
petitioner “to show that the errors had some conceivable effect on the outcome of the proceeding.” Id.
at 693. Rather, the errors must be “so serious as to deprive the defendant of a fair trial, a trial whose
result is reliable.” Id. at 687.

Where a state court has adjudicated a claim of ineffective assistance of counsel under Strickland,
establishing that the decision was unreasonable under AEDPA is especially difficult.
See Richter, 562 U.S. at 104-05. In Richter, the Supreme Court instructed:

The standards created by Strickland and § 2254(d) are both highly deferential,

[Strickland, 466 U.S. at 689]; Lindh v. Murphy, 521 U.S. 320,333,n. 7,117 S.Ct. 2059,

138 L.Ed.2d 481 (1997), and when the two apply in tandem, review is “doubly” so,

[Knowles v. Mirzayance, 556 U.S. 111, 123 (2009)]. The Strickland standard is a

general one, so the range of reasonable applications is substantial. 556 U.S., at 123, 129

S.Ct. at 1420. Federal habeas courts must guard against the danger of equating

unreasonableness under Strickland with unreasonableness under § 2254(d). When

§ 2254(d) applies, the question is not whether counsel’s actions were reasonable.

The question is whether there is any reasonable argument that counsel satisfied

Strickland’s deferential standard.
Richter, 562 U.S. at 105; see also Cheney, 614 F.3d at 994-95 (acknowledging double deference
required with respect to state court adjudications of Strickland claims).

In LaPena’s first state habeas action, the state district court held an extensive evidentiary hearing
regarding LaPena’s claims of ineffective assistance of counsel. See Exhibit N (transcript of evidentiary
hearing). The state district court granted LaPena relief, but the Nevada Supreme Court reversed,

denying LaPena’s claims of ineffective assistance of counsel. See LaPena, 114 Nev. at 1165-74, 968

P.2d at 754-60. This court finds the Nevada Supreme Court’s exhaustive analysis of LaPena’s claims

14
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of ineffective assistance of counsel to be objectively reasonable. See id.

The state court’s denial of the claims asserted by LaPena as Ground 8 of his federal habeas
petition was not contrary to, or an unreasonable application of, Strickland, or any other clearly
established federal law, as determined by the Supreme Court, and was not based on an unreasonable
determination of the facts in light of the evidence presented. See 28 U.S.C. § 2254(d). The court will
deny habeas corpus relief with respect to Ground 8.

Ground 10

In Ground 10, LaPena claims that the State withheld exculpatory material from the defense.
Petition for Writ of Habeas Corpus, pp. 21-21E. Specifically, he appears to claim that the following
materials were withheld: (a) contents of a New Jersey interview of Costanza by Detective Lee; (b)
contents of a Florida interview of Costanza by Detective Lee; (¢) contents of a prison interview between
Weakland and Detective Lee, and an accompanying statement made by Weakland; and (d) information
regarding favors provided to Weakland in exchange for his testimony. /d.

Respondents state that this claim has been exhausted in state court, and that the Nevada Supreme
Court denied the claim in its 1996 decision, without discussion. Answer, pp. 53-54.

This court concludes that LaPena’s Brady claims have no merit, and that the state court’s denial
of them was objectively reasonable.

Regarding the first two categories of material allegedly withheld by the prosecution --
information about interviews of Constanza -- LaPena makes no specific allegations regarding the
materiality of the allegedly withheld information, and there is no showing in that regard in LaPena’s
briefing of the claims. LaPena has not proferred any evidence showing what exculpatory information
was allegedly withheld and what bearing it would have had on his trial. LaPena does not show that
anything allegedly withheld from the defense regarding Detective Lee’s contacts with Costanza was
material, such that, had the evidence been disclosed to the defense, the result of the proceeding would

have been different. See Bagley, 473 U.S. at 682.

15
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Similarly, with respect to the third and fourth categories of material allegedly withheld by the
prosecution -- information about Weakland -- the court discerns no clear allegation, no argument in
LaPena’s briefing, and no proffer of any evidence, that there was any exculpatory information
concerning Weakland withheld from the defense.

Furthermore, one of the prosecutors on LaPena’s case testified, at the evidentiary hearing in state
court, that the prosecution maintained an open file policy, and handled LaPena’s case like any other.
See Exhibit N, pp. 699-706. He testified that the prosecution withheld no evidence from the defense.
See id.

This court finds that the Nevada Supreme Court’s denial of the claims asserted by LaPena in
Ground 10 of his federal habeas petition was not contrary to, or an unreasonable application of, Brady,
or any other clearly established federal law, as determined by the Supreme Court, and was not based on
an unreasonable determination of the facts in light of the evidence presented. See 28 U.S.C. § 2254(d).
The court will deny habeas corpus relief with respect to Ground 10.

Certificate of Appealability

The standard for issuance of a certificate of appealability calls for a “substantial showing
of the denial of a constitutional right.” 28 U.S.C. §2253(c¢).

The Supreme Court interpreted 28 U.S.C. §2253(c) as follows:

Where a district court has rejected the constitutional claims on the merits, the showing

required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that

reasonable jurists would find the district court’s assessment of the constitutional claims
debatable or wrong.

Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also James v. Giles, 221 F.3d 1074, 1077-79
(9th Cir. 2000). The Supreme Court further illuminated the standard in Miller-El v. Cockrell,
537 U.S. 322 (2003). The Court stated in that case:
We do not require petitioner to prove, before the issuance of a COA, that some jurists
would grant the petition for habeas corpus. Indeed, a claim can be debatable even
though every jurist of reason might agree, after the COA has been granted and the case
has received full consideration, that petitioner will not prevail. As we stated in Slack,

“[w]here a district court has rejected the constitutional claims on the merits, the showing
required to satisty § 2253(c¢) is straightforward: The petitioner must

16
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demonstrate that reasonable jurists would find the district court’s assessment of the

constitutional claims debatable or wrong.”

Miller-El, 123 S.Ct. at 1040 (quoting Slack, 529 U.S. at 484).

The court has considered LaPena’s claims in Grounds 1, 2, 3, 4, 8, 9, and 10, with respect to
whether they satisfy the standard for issuance of a certificate of appeal, and the court determines that
none of his claims do. The court will deny LaPena a certificate of appealability.

IT IS THEREFORE ORDERED that respondents’ Motion for Substitution of Respondent
(ECF No. 142) is GRANTED. The clerk of the court shall update the docket in this case to reflect that
Adam Paul Laxalt is substituted for Frankie Sue Del Papa as the respondent Attorney General of the
State of Nevada.

IT IS FURTHER ORDERED that petitioner Frank Ralph LaPena’s Petition for Writ of Habeas
Corpus (ECF No. 7) is DENIED.

IT IS FURTHER ORDERED that petitioner is denied a certificate of appealability.

IT IS FURTHER ORDERED that the clerk of the court shall enter judgment accordingly.

A

RICHARD F. BOULWARE, II
UNITED STATES DISTRICT JUDGE

Dated this 11th day of May, 2015.
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FRANK RALPH LaPIN A Cv.

N - , CV -S-OO-O960-PMP-RJJ
28907 ‘
Prison Number

Place of Confinement

(Full Name) &)
Vs. L‘u }'
GEORGE GRIGAS ! T
(Name of Warden, Superintendent, jailor or \2 G o m‘_
authorized person having custody of petitioner) ) PETITIONFOR&A * > ./
) WRIT OF HABEAS CORPUS -
and ) PURSUANT TO 28 U.S.C. § 2254
FRANKIE SUE DEL PAPA ) BY A PERSON IN STATE CUSTODY /
The Attorney General of the State of Nevada .) (NOT SENTENCED TO DEATH)
a
1. Name and location of court, and name of judge, that entered the judgment of conviction you are Thomas
(o]

challenging: Eighth Jud. Dist. Ct., 200 S. Third St. Las Vegas, NV; Hon. Foley

[

Full date judgment of conviction was entered: _7 /14 /89 . (month/day/year)

(9]

Did vou appeal the conviction? _X_ Yes ___ No. Date appeal decided: 6/ 27 / 91 .

4. Did vou file a petition for post-conviction relief or petition for habeas corpus in the state court?

X Yes __ No. Ifyes, name the court and date the petition was filed: Eighth Judicial

District Court  _6 /3 /92 . Didyouappeal from the denial of the petitior. for )

post-conviction relief or petition for writ of habeas corpus? _X_ Yes ___ No. Date the appeal was )

decided: _12/ 7 / 98 . Have all of the grounds stated in this petition been presented to the,

state supreme court? _X_ Yes ___ No. If no, which grounds have not? __Not Applicable ®/A)

5. Date vou are mailing (or handing to correctional officer) this petition to this court: / /

Attach to this petition a copy of all state court written decisions regarding this convictio

§2254-Form A ' ” |
eff. 1/97 [
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6. Is this the first federal petition for writ of habeas corpus challenging this conviction? _X__Yes
—No.  Ifno, what was the prior case number ? . And in what court was the
prior action filed?

Was the prior action ___ denied on the merits or __ dismissed for procedural reasons (chéck
one). Date of decision: / / . Are any of the issues in this petition raised in the
prior petition? __ Yes ___ No. If the prior case was denied on the merits. has the Ninth

Circuit Court of Appeals given you permission to file this successive petition? ___ Yes ___ No.

7. Do you have any petition, application, motion or appeal (or by any other means) now pending in

any court regarding the conviction that you are challenging in this action? X _Yes ___ No.
If yes, state the name of the court and the nature of the proceedings: _Nevada Supreme
Court, Case No. Appeal from denial of writ of habeas corpus.
8. Case number of the judgment of conviction being challenged: 59791
9. Length and terms of sentence(s): Life W/0 on Count T: 30 vears Count IT.concurrent
to Count I

10.  Start date and projected release date: May 20, 1989, none

11.  What was (were) the offense(s) for which you were convicted: _Murder-Count I, and
-Robbery with Tlse aof 2 Deadly Weapon-Count TT

12. What was your plea? ___ Guilty _X_Not Guilty ___ Nolo Contendere. If you pleaded guilty
or nolo contendere pursuant to a plea bargain, state the terms and conditions of the agreement:

N/A |
13.  Who was the attorney that represented you in the proceedings in state court? Identify whether
the attorney was appointed, retained, or whether you represented yourself pro se (without counsel).
Name of Attorney Appointed Retained Prose
arraignment and plea 8scar B. Goodman & Douglas Crosby X
trial/guilty plea Harry Reid & Bruce Alverson X
sentencing Harry Reid
Richard Wright & Louis Weiner (1977)
direct appeal Garmipe Colucci & Gary Gawen-:(1989) X
1st post-conviction petition David Schieck X
appeal from post conviction _David Schieck X
2nd post-conviction petition Carmine Colucci, Pro Bono
appeal from 2nd post-conviction Carmine Colucci X
§2254-Form
eff. 197 2
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
GROUND 1

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fourteenth Amendmentrightto_the United States Constitution
(Inability of defense to secure the attendance of a crucial
based on these facts: material witness; refusal of trial judge to allow investi-
gator funds and access to secure his attendance or deposition)

1) On August 31, 1983, the Nevada Supreme Court ordered the State to

produce the Name and Whereabouts of a Confidential Informant (C.I.) (later.

identified as JOSEPH COSTANZA a.k.a. JOEY STARR), or incuyr a dismissal. The

Court also recognized, noted and stated that: a) the transcript of the grand

jury proceedings which resulted in the indictment contains statements by

Weakland manifesting confusion as to the parties involved in the murder and

the informant has advised police of statements by Weakland which are inconsistent

with Weakland's testimony before the grand jury and his testimony in the prior

L that inf ‘s testi s man—

ifest for Petitioner to be able to cross-examine Weakland based on the factors

cited above: €) that_ the value and importance of the potential testimony of

the informant was necessary for a fair determination of the issue of guilt or

innocence in this case and .that d) the Defendant had a right to inform the jury

of those facts from which they could determine the informer's credibility;

The Court also made specific Conclusions of Law regarding Petitioner's

constitutional rights when.the Court concluded."Denial of Petitioner's right

of effective cross-examination would be constitutional error of the first

magnitude and, because Petitioner's right to prepare for trial and to

cross-examine witnesses " against him ... the error was of constitutional

magnitude (Record on Appeal) R.O.A. P. 898-899; ff. 686, 688; See also

§2254-Form )
eff. 1/97 3
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Appellant's Opening Brief (A.0.B), at P. 7-8 & 25-26, 6/25/90 and

Appellant's Reply Brief (A.R.B.), at P. 10, 12/24/90.

2) On October 17, 1983, the State provided the address of the C.I. as

located at 341 Sanford Avenue, Lynhurst, New Jersey. On October 5, 1984,

Petitioner's Motion to take the Deposition of the Out of State Witness was

denied by the District Court for financial reasons.

3) On October 22, 1985, the Nevada Supreme Court concluded that in their

prior order of August 31, 1983, they expressly recognized the manifest

"significance of Costanza's testimony" and also held and ordered that there

would be no financial restraints to be imposed upon the Petitioner since

petitioner cannot be denied meaningful access to a crucial defense

witness solely on the basis of such considerations (R.0.A. P. 1318, at 1319-

1320); (AOB, at P. 8, 6/25/90; ARB, atP. 8, 12/24/90; .RAB-AO®; at P. 54, 10/1/97)

4) On January 2, 1985, Counsel Gary Gowen, personally went over to the

District Attorney's Office and requested prosecutor Mel Harmon's help in

placing the C.I. inthe (N.C.I.C.) Systemand Mr. Harmon refused to involve

his office in assisting Petitioner to secure the presence of the C.I. because

the C.I. was now the defense's witness, not the prosecutions, where he also

admitted at a January 16, 1985, hearing that: "the informant was a defense

witness and it was for them to secure Mr. Costanza's presence not the state".

(R.0.A. 1370-1374; A.0.B., at P. 12, 6/25/90). Counsel Gowen after being

denied by Mr. Harmon in securing the presence of the C.I. thenenlisted the

aid of the LVMPD to register the trial court's Material Witness Warrant in the

N.C.I.C. System. (A.R.B., at P. 4, 12/24/90& R.0.A. 1171-1174; 1370-1381)

5) On January 15, 1985, the LVMPD advised Mr. Harmon the C.1. was arrested

pursuant to the court's warrant and was "ordered" by Mr. Harmon to release the

matter to the District Attorney's Office and to "discontinue” all further

involvement (R.0.A. 1223-24; A.R.B., at P. 5& 11, Affidavit of Detective HATCH)

3A
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SUPPORTING FACTS:

6) On January 15, 1985, Mr. Harmon dispatched two (2) of his investigatars

to the State of Florida without the necessary certified documents to defeat

the C.I.s habeas corpus petition(A.0.B., at P. 12, Lns 24-25, 6/25/90; and

A.R.B., at P. 5-6 &11,12/24/90; R.O.A. 1171-1174; 1370-1381).

7) The District Attorney's investigators did arrive before the C.I.s

habeas corpus hearing, obtained an interviewwith the C.I. and actually

attended the C.I.s habeas corpus hearing. (A.R.B., at P. 12, 12/24/90)

8) The Florida Court discharged the C.I. at the hearing beeaunse there were

no proper documents from the State of Nevada presented to that Court to show

the authority for the C.I.s arrest and detention(A.R.B., at P. 12, 12/24/90)

9) District Judge Michael Wendell made a specific factual finding on the

importance and necessary testimony of €estanza and another witness when he

held:that:"...Joseph Costanza ... and William Edward Johnson ... are each

material and necessary witnesses for the defense, and whose testimony cannot

be duplicated or substituted with any other evidence or testimony" (R.0.A.
848 and A.R.B., at P. 9, 12/24/90)

10) District Judge Thomas Foley also made .. specific factual findings on

Costanza's importance as a defense witness, wvhen on March 20, 1987,recognizing

inhis order the following facts: "There exists no other available evidence

‘which could replace' the evidence within the 'knowledge' of the C.I.". That

.I.'s deposition anywhere he could ke found

also held: That order represented Petitioner's third attempt to obtain service

upon the C.I.; the C.I. had intentionally avoided process under the Uniform

Act to Compel his attendance; the C.I. had personal knowledge of admissions

through conversations he had with Mrs. Krause's murderer(i.e. Gerald Weakland)

the C.I. had provided the police with information regarding the admissions of

Mrs. Krause's murderer. (RO.0.A. 1247-1248 and A.R.B., at P. 9, 12/24/90)

11) On appeal, Petitioner argued and submitted specifig facts to support

3B
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his claimit was the State, not Petitioner, who was responsible for the l1oss

of Costanza at the Florida hearing due to the fact Counsel Gowen had actually

provided the prosecutor with the proper documents to extradite Costanza

back toWevada if arrested under the warrant, i.e. 1) The District Attorneys

Office uniltatdrally ordered the LVMPD to withdraw from handling the routine

matters of Costanza's arrest(R.0.A. 1223-1241) ; 2) the two investigators

wvere not given the proper documents to extradite Costanza back to this State,

despite, a) Mr. Harmon talked to the Florida District Attorney prior to

Costanza's hearing and b) the investigators actually interviewed Costanza

before his habeas hearing and actually attended his hearing, thus a reasonable

mind could conclude the District Attorney's Office's (D.A.0.) interference

was intentional since they made no efforts to secure a copy of the warrant by

other means i.e. {Federal Express/Teletype/Fax or for a continuance to secure

theidocuments to secure Costanza's extradition (A.0.B., at P. 11-12, 6/25/90;

A.R.B., at P. 4-5-6--11 & 12, 12/24/90).

12) On appeal, Petitioner offered authority to support this argument

(A.R.B., at P. 12, 12/24/90)

13) On appeal, Petitioner fairly presented specific and detailed facts to

th&Nevada Supreme Court as to why the prosecution did not wvant C.I. Costanza's

attendance and in essence caused his loss as a witness through no fault of the

defense because Costanza's testimony would have impeach Weakland, Robert Webb,

(WEBB) , Thomas Boutwell (BOUTWELL) and Gail Weakland Hodges' (HODGES),

testimony and that the prosecution had also not provided Petitioner's 1974,

Counsel Oscar Goodman and Douglas Crosby withpolice reports which concerndd

C.I. Costanza during the preliminary hearing stages of this case. (A.0.B. , at

Pgs. 12-13-14-15-16&17).

14) on appeal, Petitioner arqued inviewof the D.A. unilaterally ordering

the LVMPD to withdraw from further participation in handling the routine matters

3C
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SUPPORTING FACTS:

of Costanza's Florida arrest, that offj xe responsibility for the

loss of Costanza asa witness (A.R.B., at P. 5, 12/24/90; R.0.A. 1223-1241)

15) On March 29, 1974, on the day WEAKLAND gave a statement regarding the

homicide detective Avants requested to a fellow officer to drop charges

against Costanza's nephew (Jerry Costanza) because of Costanza's assistance.

in a homicide investigation (A.R.B., at P. 13-14, 12/24/90; R.0.A. 921-922)

16) On March 17, 1987, the State objected to the amount of money to provide

Petitioner's investigator to locate and service the C.I. with a certified

warrant and the Court ordered it would not spend another nickel to have the

said investigator go back and get the C.I. (A.R.B., at P. 3, 12/24/90); and on

Apr¥l 21, 1988, the trial court again stated in would not undertake to give

Petitioner's defense another dime to get the C.I.

17) On October 18, 1988, the trial court ordered that Petitoner, his counsel

and investigator were now precluded from even contacting the C.I. when the court

ordered: "MR. HARMON, T am denying any attempt by them to mess with Mr.Costanza"

(A.0.B., at P. 9, 6/25/90; A.R.B., at P. 8, 12/24/90; R.O.A. 2463, Lns 23-24)

18) On November 22, 1988, the trial court ina "written order" denied

financial investigative funds to obtain the C.I. as well as funds to oktain

Petitioner's other two out of state witnesses which was against the previous

order issued by Judge Michael Wendell.

19) On May 8th, 1989, the trial court denied Petitioner's Motion For Fees

For Investigator and denied Petitioner "access" to obtain theC.I.'s testimony.

and again on May 9th, 1989, the trial court signed ap order stating:"IT IS

FURTHER ORDERED that none of the monies approved herein may be used for the

purpose of locating JOSEPH COSTANZA , or in any way producing Mr. Costanza as

a defense witness"

20) On appeal, Petitioner arqued the trial court had violated the appellate

order that is not only the law of the case but the principle of rule of l1aw as

3p
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APP. 118

well. That it contravened the Nevada Supreme Court's previous orders and

SUPPORTING FACTS:

further actually hindered the 'access' by the defense to the only witness who

could really impeach WEAKLAND. Petitioner also arqued that the failure to

secure the attendance of a witness this Court has already held to be a major

important witness has caused a miscarriage of justice violating petitioner's

right to due process of law and requested the agpellate court to review the

entire order granting the Petition for Writ of Mandate filed August 31, 1983,

in order toiget the full impact of proceedings without Costanza (A.0.B., at P.

9-10-11, 6/25/90)
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APP. 119

Exhaustion of state court remedies regarding Ground 1:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

X _Yes ___ No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

—__Yes _X No. Ifno, explain why not: N/A

If yes. name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not: N/A

If yes. did you raise this issue?__ Yes ___ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes X No. Ifyes, explain why: N/A

If ves, name of court: date petition filed / /

Did you receive an evidentiary hearing? __ Yes ___ No. Did you appeal to the Nevada Supreme

Court?__ Yes ___ No. Ifno, explain why not: N/A
If yes, did you raise this issue?___ Yes __ No. If no, explain why not: N/A
> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,
explain: N/A
§2254-Form

off. 1/97 ' 4
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APP. 120

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize brigﬂy the facts supporting each ground. You may attach up to two
extra pages stating additional groﬁnds and/or supporting facts. You must raise in this petition all
grounds' for relief that relate to this conviction. Any grounds not raised in this petition will likély

be barred from being litigated in a subsequent action.
GROUND 2

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fourteenth Amendment right to _the United States Constitution

based . (State withheld exculpatory evidence before the Grand Jury
ased on these facts: "t obtain a true bill and Grand Jury indictment)

1) The State refused to confer the benefits of the plea bargain with

Gerald Weakland until "after" his appearance before the grand jury (A.R.B.,

at P. 15, 12/24/90; R.O.A. 2334-2335)

2) The State did not tell the grand jurors WEAKLAND received probation

for his perjury counts and was assured that his probation would be terminated

after two years good behavior to enhance his opportunity for parole (A.R.B.,

at P. 16, 12/24/90; ). - . _
3) Grand jurors were also not told Parole Board Chairman, Bryan Armstrong,

told WEAKLAND "before" his grand jury testimony, that his prospects for

parole would be enhanced if he took the stand and testified for the State.

4) The State also withheld the benefit of a separate plea bargain with

State witness, TRWINFISH (FISH) until after his testimony against Petitioner

before the grand jury (A.R.B., at P. 15, 12/24/90; R.0.A. 2169-2182)

5) Grand jurors were not told Magistrate B. Mahlon Brown made a specific

finding at Petitioner's 1974, preliminary hearing that FISH'S testimony was

incredible and unworthy of belief and in a "written order" struck FISH'S said

testimony from the record "as undeserving of belief"(A.0.B., at P. 26; 29 & 40,

6/25/90) .
6) On appeal, Petitioner argued if WEAKLAND did not follow the State's

version of the truth, they would have again charged him with perjury, or

§2254-Form .
eff. 1/97 5
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could have violated his parole because WEAKLAND could not be trusted

SUPPORTING FACTS:

to keep his part of the bargain; and further argued that FISH'S grand

jury testimony and trial testimony should be stricken by the Court's

consideration of the appeal (A.R.B., at P. 16-17-18 & 35; 12/24/90)

7) On appeal, Petitioner argued the indictment against him is

constitutionally and judicially infirm and should be dismissed (A.R.B.,

at p. 19, 12/24/90

8) On February 1, 1983, Petitioner filed "Points and Authorities

in Support of Petition for Habeas Corpus" and cited United States Supreme

Court authorities regarding the State withholding exculpatory evidence

from the September 29, 1982, grand jury and also knowingly permitted

witnesses to testify upon key and material facts and alerted the Court

that the Franklin Rule violation was tantamount to prosecutorial

misconduct; that WEAKLAND'S testimony is so incredible and so suspect

that it is constitutionally defective to support any allegation of

incrimination against Petitioner, and, Petitioner alerted the Nevada

Supreme Court of these issues upon filing a notice of appeal of the

District Court's denial of his application for habeas corpus petition.

5A
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APP. 122

Exhaustion of state court remedies regarding Ground 2:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

_X Yes ___No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

__Yes _X_No. Ifno, explain why not: N/A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? __ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: N/A

If yes, did vou raise this issue?___ Yes __ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did vou raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

__Yes X No. Ifyes, explain why: N/A

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?__ Yes _ No. Ifno, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes ___ No. Ifyes,
explain: N/A
§2254-Form

off. 1/97 ‘ 6
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APP. 123

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize brigﬂy the facts supporting each ground. You may attach up to two
extra pages stating additional groimds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

GROUND 3

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fourteenth Amendment right to the United States Constitutioq
(Withhotding of Exculpatory EBvidence from the Grand Jury
and Prosecutorial Misconduct)

1) State failed to disclose WEAKLAND'S statements to the grand jury were

based on these facts:

materially inconsistent with his prior statements and other evidence known

by the State: a) The January 18, and February 8, 1974, ¢.I. police reports

that refuted WEAKLAND'S grand jury testimony and prior statements as to the

real parties involved in the homicide and the timing of the alleged murder

contract where WEAKLAND claimed that : a) On January 4th, 1974, a Friday

night , between 8:00 P.M. & 9:00 P.M. he went over to Rosalie Maxwell's house

Maxwell answered the door and petitioner was present ; b) he was given One-

Thousand Dollars by Maxwell and entered into and conspired with Maxwell and

Petitioner to murder Hilda Krause; and that c) he first became awvare of the

Iocation of the Krause's residence from a map given to him by Maxwell; d) that

he First became aware what time Marvin Krause left for work; e) that he first

became aware that a secairity wall had to be climbed; and f) that he first

hecame aware that it had to be done on one of two days a week, a Monday or Friday,

however, the two C.I. police reports state: a) the informant said WEAKLAND

solicited him six weeks before the murder ; b) Weakland already knew the

locatién of-the Krause+s residence as Weakland had a map; c) that a wall

had to be climbed ; d) what time Krause left for work and what days of the week

this could be done; e) that Hilda Krause was only to receive a beating and

Marvin Krause a feined beating only enough to make it look good; and, £) two

other individuals both football pXfayersand one named "TOM" were with WEAKLAND

§2254-Form : _
eff. 1/97 7
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SUPPORTING FACTS: APP . 1 2 4

(A.0.B., at P. 13-14-15& 20, 6/25/90; A.R.B., at P. 22-23-24, 26=27,12/24/90)

2) On appeal, Petitioner presented to the Court, WEAKLAND impeached his

own grand jury testimony and original 1974, preliminary hearing testimony,

when he testified before the Honorable Thomas O'Donnell on December R,1983, that

"WEAKLAND.AGREBD that the police report of Costanza's account of the facts

was accurate, which statement is materially inconsistent with WEAKLAND'S

story of the case."” Petitioner argued WEAKLAND admitted that every fact

that Costanza reported to the police with regard to the Krause murder 'was

true and correct'. (A.R.B., at P. 22, 12/24/90; A.0.B., at P. 25, 6/25/90)

3) On appeal, Petitioner argued, WEAKLAND impeached his own grand jury

testimony when he testified on December 8, 1983, making his account of the

beginning of the murder plot consistent with Costanza's version. WEAKLAND,

thus admitted; (a) That Weakland had talked to Costanza in the fall of 1973

about the Krause robbery; (b) WEAKLAND had to climbawall to get to the

Krause residence; (c) the time Krause left for work and (d) that accomplices

BOUTWELL, and WEBB , were with- WEAKLAND at the. fall, 1973 discyssion(A.R.B. P.22)

4) State failed to disclose police reports it knew existed also refuted

Det. BEECHER AVANTS testimony of having made no connection between Costanza

and the Krause murder until 1983. (A.R.B., at P. 21, 12/24/90; R.0.A. 922-925)

5) State failed to disclose WEAKLAND did not tell Costanza he had been hired

by MARVIN KRAUSE, his "first™ choice of accomplices to commit this crime and,

that Petitioner was his "third" choice ( A.R.B., at P. 23, 12/24/90;R0A 1072-73)

$6) On appeal, Petitioner presented to the Court, detailed specific undis-

puted facts constituting at that time "fifteen years" of prosecutorial mis-

conduct, to wit: 1) At WEAKLAND's March 28-29, preliminary hearing for

the Krause murder, the State had knowledge of and possessed the C.I. police

reports that connected WEAKLAND to the Krause murder; (R.0.A. 1477); 2) When

WEAKLAND provided one of his several accounts of the Krause murder on March 29,

7A
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SUPPORTING FACTS: APP 125

1974, prosecutor Harmon, Metro Of ficers LEE and AVANTS , each had personal

knowledge at that time of Officer WHITNEY'S C.I. report and of LEE & LYONS

report that were substantially at variance to WEAKLAND'S version of the murder

(ROA P. 215-218; 239-240); 3) During Petitioner's May 8 to June 12, 1974,

preliminary hearing, the State intentionally suppressed from the magistrate

and Petitioner all the police reports which reported the existenceof aC.I.;

4) The LVMPD is guided and directed by the D.A. in the release and distribution

of police reports of the investigations of crimes and an authorization memo-

orandum is required before "any police report is distributed to an accused or

other person in a criminal matter (R.0.A. 1485-1486) ; 5) Prosecutor Harmon

admitted having never issued said "authorization memorandum" or other direct-

ive regarding the circulation of the relevant police reports (ROA 2593); 6) the

prosecutor failed to disclose he knew the C.I. and his alias of JOEY STARR, at

Petitioner's 1974, prelim. hearing, despite having assured defense counsel

of full disclosure. Nor did Det. AVANTS reveal his several conversations with

Costanza about the Krause murder prior to Petitioner's preliminary hearing and

the same for Detective LEE (ROA 2313; 4303-4304); 7) The State since 1969, had

always known C.I. Costanza was a.k.a. «FOEY STARR , and AVANTS personally knew

Costanza was known as JOEY STARR since March, 1974, and knew Costanza's brothers

"FRANK" and Nick (ROA 993; 925 & 3977); 8) Prosecutor Harmon, testified erron-

eously on December 8, 1983, that he first became aware of the contents of C.I.

police reports, shortly before or during Petitioner's first trial in March,

1977, despite officials' (Woofter & Avants) testimony to the contrary(R.0.A.

2348; 1479; 2614) ; 9) the prosecution since 1974, during Petitioner's prelim.

hearing, knew from the C.I. reports that their witnesses WEAKLAND, WEBB, LEO

SANDRA & GAIL WEAKLAND had testified falsely on a point relevant to their

credibility and the State failed to correct the false testimony (ROA 97; 215-

218; 239-240; 1047; 2313; 3973-3977) ; 10) the September 29, 1982, grand jury

7B
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SUPPORTING FACTS: APP . 1 2 6

was not told about the contents of the C.T. police reports nor the oral conver-

sations Costanza made to AVANTS and Det . WHITNEY (97: 215-218; 239-240;2313;

3973; 1047); 11) Prosecutor Harmon admitted having full knowledge about the

C.I. police reports and AVANTS' conversations with Costanza prior to the instant

indictment (R.0.A. 2304; 2348-2349); 12) State did not disclose to the grand

jury that GERALD AND GAIL WEAKLAND"S testimony regarding the "disposal" of

Mr. Krause's "watch and ring" purportedly taken in the murder-robbery had

been directly refuted by accomplice WEBB who claimed to thrown them awvay. Nor,

was the grand jury informed that a search of Rosalie Maxwell's and Petitoner's

house produced no "watch, ring or lead-lined gloves,” which items were material

to the case ; 13) that despite judicial orders to do so, neither Detectives

AVANTS of LEE produced any police reports of their personal conversations

with Costanza and suppressed all information regarding these personal

conversations with Costanza from the Petitioner and his attorneys (A.R.B., at

Pgs 24-25-26-27 & 37, 12/24/90)

7) Failed todisclose to the grand jury all'the concessions and benefits

the State bestowed upon Weakland that: (1) the State had dismissed all

charges against WEAKLAND kidnapping Mr. Obenauer and shooting him in both his

legs and leaving him out in the desert todie; (2) WEAKLAND was sentenced to

"time servedd for the brutal assault and battery upon Jessie Bond; (3) that

"damning letters"had bheen written to the parole board by Mr. Harmon and AVANTS

which coerced WEAKLAND into agreeing to testify against Petitioner; (4) that

WEAKLAND was permitted to enter an "Alford Plea" to two counts of perjury and be

given probation with the promise to terminate the probation if WEAKLAND behaved

with the Judge's idea of proper conduct; (5) the charge of robbery with the use

of a deadly weapon in the Krause murder was dismissed and (6) the State had

written a letter on September 28, 1982, to the parole board recommending the

Board's consideration of WEAKLAND'S testimony before the Grand Jury, when

7C
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considering WEAKLAND'S parole application and other letters were written

by various members of the police department and D.A.'S Office (A.0.B., at P.21-

22, 6/25/90; ROA 2155; 558; 559-576).

8) On Appeal, Petitioner further presented evidence to the Court WEAKLAND

committed additional crimes which he was not prosecuted for and the grand jury

did not hear such as: (1) beating his wife, Gail Hodges causing her liver damage

and two weeks hospitalization; (2) he hung his step-child by the neck with a

belt and that a neighbor saved the child's 1ife; (3) admitting to WEBB he

murdered and buried a man behind his brother Leo Weakland's home in the

Sunrise area; (4) he beat numerous prisoners while in jail and in prison

and had been an agitator and (5) he was involved in an escape plot where

deadly weapons were to be used by prisoners (A.0.B., at P. 23-24, 6/25/90).

7D
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APP. 128

Exhaustion of state court remedies regarding Ground 3:
» Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

X Yes ___ No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

_Yes ___ No. Ifno, explain why not: N/A

If yes. name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?__ Yes _ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did vou raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

___Yes _X No. Ifyes. explain why: N/A

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes __ No. Ifno, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes No. Ifyes,

explain: N/A

§2254-Form .
eff. 1/97 8
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APP. 129

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.
GROUND 4
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fifth Amendment right to _the United States Constitution,
(State failed to prove each and every element of crimes beyond
based on these facts: a reasonable doubt & there was insufficient evidence of
accomplice testimony)

1) State failed to prove beyond a reasonable doubt that: (a) WEAKLAND

met with Petitioner and MAXWELL at her home on January 4, 1974, a Friday night,
between 8:00 P.M. and 9:00 P.M. (R.0.A. 2125-2128; 3012-3017; 4001-4006);

(b) MAXWELL answered the door and Petitioner was present; (c) WEAKLAND was

given $1,000. by MAXWELL and entered into a conspiracy with Petitioner and

MAXWELL to murder Hilda Krause; (d) WEAKLAND first became aware of the location

of the Krause residence from a map given to him by MAXWELL; (e) WEAKLAND first

became aware'that a security wall had to be climbed to gatn entry into the

Krause home; (f) WEAKLAND first became aware of the time Marvin Krause left

for work and, (g) WEAKLAND first became aware that the mufder mast -be'donecon

one of two days, either a Monday or Friday (A.R.B., at P. 29-30; 12/24/90)

2) The Court was asked to carefully examine WEAKLAND'S cross-examination

testimony =&t the May, 1989, trial that: "he met with MAXWELL and Petitioner

on January 4th, 1974, a Friday night at approximately 8:00 P.M. and entered

into a murder contract with themto kill Hilda Krause and first learned about

the Krause location; wall had to be climbed and details of Krause's work

schedule, when Counsel pressed WEAKLAND for a final determination as to what

date of the three (3) different dates he previously testified to was the actual

date this alleged murder contract occured" , when WEAKLAND testified as follows::

Q. Do these refresh your recollection as to how long before January 14, 1974.,

§2254-Form
eff. 1/97
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you allegedly met with Rosalie Maxwell and Frank LaPena at her Townhouse?

SUPPORTING FACTS:

A. Yes. Q. And how longwas it? A. Tendays. Q. And that ten days was a Friday;

was it not? A. .. Yes, it was (ROA P. 4003, Lns 12-25); Q. Thank you. I believe

that it was at that time "at that meeting on January 4th, Friday, January 4th,

approximately 8:00 P.M.", is when you received the "details", concerning who the

victim was going to be, that he worked the early hours and that it should be

done on a Monday or a Friday; isn't that true, sir? A. Yes (ROA P. 4005, Lns 13-

25). On appeal, Petitioner presented Weakland's impeached testimony to the

Court through defense witness, Ms. Jean Crow, Personnel Director of Caesars

Palace, who identified MAXWELL'S sign-in-work card which conclusively

established that MAXWELL was at work between 6:00 P.M. January 4, 1974 and

2:00 A.M. on January 5, 1974. (A.R.B., at P. 30, 12/24/90; ROA P. 3995-3998).

3) On appeal, Petitioner argued Weakland's testimony regarding the

Friday night, January 4, 1974 meeting with Petitioner and MAXWELL was totally

impeached by WHITNEY's police reports, by the Lee and Lyons police reports

and by AVANTS testimony of conversations with Officer WHITNEY and Costanza

(A.R.B., at P. 30, 12/24/90; R.O.A. 3995-3997; 215-218; 239-240). Petitioner

also requested the Court to carefully examine the "precise date" of WEAKLAND'S

testimony, where Counsel methodically closed all of WEAKLAND'S escape routes

regarding the precise date he claimed to have met with Petitioner and MAXWELL

to have first received the details of Krause home and routine. ( A.R.B, at

P. 30, 12/24/90; R.O.A. P. 4001-4006).

Petitioner further argued "In as much as the State has failed to prove that on

January 4, 1974, a Friddayy night, between the hours of 8:00 P.M. and 9:00 P.M.

an agreement was reached between Petitioner, WEAKLAND and MAXWELL for the

murder of Hilda Krause and the State failed to disprove the defense testimony

and exhibits which negated several of the essential elements of the crimes

charged, the convictions cannot stand as a matter of law and Due Process

%A
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SUPPORTING FACTS:

(A.R.B., at P. 33, Petitioner alsoarqgued WEAKLAND "lied" to the grand

jury and the trial jury and "lied" to the trial court in his direct examination

on May 9, 1989, approximately 48 times regarding Petitioner and 20 times

regarding the involvement of MAXWELL in the murder of Hilda Krause (A.R.B.

at P. 29-30; R.O.A. 2125-2128; 3012-3107; 4001-4006)

4) On appeal, Petitioner argued to the Nevada Supreme Court that

WEAKLAND testified at trial he did not stab Hilda Krause in her neck

area and did not believe he ever attempted to or in fact strangled Hilda

Krause (A.0.B., at P. 34-35-36, 6/25/90; RAB-AOB, at P. 66767568,10,/1/97)

5) WEAKLAND'S testimony that he gave the Krause ring to Petitioner and

Krause watch to Costanza, was disproved when WEAKLAND'S testimony was

impeached by State witness, WEBB, who testified that they disposed of the

Krause watch and ring by throwing them in a trash can. WEBB'S testimony

was corroborated by AVANTS who testified he searched Petitioner's home after

he was arrested and did not find the watch or ring or any fruits of the crime

(ROA 3977) and Costanza denied WEAKLAND gave him the watch, when AVANTS

asked Costanza about such (A.R.B., at P. 31, R.O.A. P. 3981-3982).

6) WEAKLAND gave false testimony to the trial court when he claimed: (a)

he told Costanza about Petitioner's involvement in the Krause murder scheme;

(b) that Petitioner had hired him to murder Hilda Krause; (c) that Joey

Costanza knew Petitioner and, (d) Costanza had asked him about Petitioner

numerous times when WEAKLAND had visited the "Little Italy Restaurant, as the

trial judge read into the record a letter received from Costanza, with a copy

mailed to Mr. Harmon, which stated in part, "... Inregard to Frank LaPena,

the convicted murderer, I do not know him, never met him and if I passed him

on the street, I would not know him . (A.R.B., at P. 31-32, 12/24/90;

R.O.A. P 4279; 4310-4312; 3074-3075).

7) WEAKLAND told inmates, Edward Eckert, Bernard Ybarra and Charles

9B
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Cooper, that marvin Krause had hired himto kill his wife, and that Petitioner

did not know anything about the murder plot also told Eckert he hated Petitioner

and WEAKLAND testified falsely on May 18, 1989, when he claimed he had not told

Eckert that he did not 1ike Petitioner and never discussed the Krause murder with

inmates Eckert, Ybarra or Cooper because that was taboo (ARB, at P. 32, 12/24/90

ROA 4021-22;4026;28;46;49; Petitioner argued on appeal, State failed to prove

beyond reasonable doubt every element of the.crimes for which he was indicted

A.R.B. , at P. 32 12/24/90.

8) The record is silent of "any evidence" of Petitioneri béinga member of

the murder conspiracy in December, 1973, and is "void" of any competent evidence

of any murder conspiracy involving Petitioner in January, 1974,ARB P. 38,12/24/90

9) Petitioner presented evidence before the trial and appellate court

that a conspiracy to rob the Krause residence was first born in "early December

1973, between WEAKLAND, BOUTWELL and WEBB, and that Petitioner was not a part

of that conspiracy and the time of WEAKLAND'S claim of a conspiracy was clearly

impossible (A.R.B., at P. 37-38, 12/24/90; R.0.A. 215-218; 239-240;

3967; 97; 3973; 1047)

10) The Nevada Supreme Court itself held they recognized in their 1983,

Mandate Order the serious contradictions:of WEAKLAND and Costanza's

versions of the murder and stated that WEAKLAND'S testimony before the

grand jury and his prior testimony in the prior proceedings were

inconsistent with Costanza's statements to police as to the real parties

involved in the Krause murder (A.O.B;, at P. 25-26, 6/25/90).

11) At trial and on appeal, Petitioner asserted that there was insufficeeht

legal corroboration of WEAKLAND'S testimony to sustain a conviction such as:

a) Petitioner and MAXWELL were never connected to the proceeds of the

Krause robbery;

b) Nocorroborating evidence that WEAKLAND gave the Krause ring to Petit-

ac
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ioner. State did not link Petitioner to the Krause ring via WEBB who said

they threw the watchandring intoa garbage can and Avants searched the

petitioner's house and found no ring or watch(A.0.B., at P. 38, 6/25/90)

c¢) No corroborating evidence that WEAKLAND received a hand drawn map f&am

MAXWELL on the 4th of January, 1974, which Gail Weakland could not link to

Petitioner in any way (A.0.B., at P. 38, 6/25/90).

e) No corroborating evidence that WEAKLAND received $1000.00 from MAXWELL

on January 4, 1974 between 8:00 & 9:00 P.M. . WEAKLAND told Gail Weakland he

(won the $1,000.00 gambling) . Both WEAKLAND and GAIL WEAKLAND admitted he

was a heavy gambler who borrowed money from Bill Underwood and C.I. Joey

Costanza. What Gail Weakland did with the money given to her by WEAKLAND in no

way ties petitioner to this money or these crimes (A.0.B., at P. 37-38,6/25/90)

f) IrwinFish's testimony cannot be used to corroborate WEAKLAND'S as

Fish's testimony was stricken as a matter of law by Justice 66 the Peace B.

Mahlon Brown who factually determined Fish's testimony was incredible and

underserving of believe (A.0.B., at P. 26; 29 & 40, 6/25/90; A.R.B., at P. 35,

12/24/90)

12) On appeal, Petitioner argued the alleged conspiracy had never been

independently shown to exist and the indictment and subsegquent conviction

were not lawfully obtained (A.0.B., at P. 40, 6/25/90)

9D
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Exhaustion of state court remedies regarding Ground 4
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

X _Yes ___No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

___Yes _X No. Ifno, explain why not: N/A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes __ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes __ No. If no, explain why not: N/A

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

__Yes _X_ No. Ifyes, explain why: N/A

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?__ Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue? ___ Yes ___ No. Ifno, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,

explain: N/A

§2254-Form . »
eff. 1/97 10
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APP. 135

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize brigfly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likély

be barred from being litigated in a subsequent action.

GROUND 5
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my
Fifth Amendment right to the United States Constitution.

based on these facts: (The District Court restriction of the cross-examination of
Gerald Weakland deprived Petitioner of a fair trial)

At trial ti i ttempted to lend | fahility i

WEAKLAND by implying that he now possed good values and wanted to do
what was right for hj i ily: -12

Since the evidence against Petitioner had never heen cansidered

overwhelming and WEAKLAND had recently obtained another felony

conviction for a brutal attack upon a prisen supervisor, Petitioner
had a right to examine WEAKLAND regarding his role in the murder of

inmate Lloyd Paulette in order to determine WEAKLAND'S propensitv
_to kill people simply for the pleasure of taking life without the
_all facts before them concerning WEAKLAND'S character,reputation and

WEAKLAND'S malignant and abandoned heart to wilfully and joyfully

commit shocking crimes to others, including his wife, stepchild,

and several jail and prison inmates.

On _appeal, Petitioner arqued the trial court abused its discretion
in restricting Petitioner's cross-examination of WEAKLAND into his

credibility, interest and "values" and the limitation violated

Petitioner's right to confront his accusers. (A.R.B., at P.40-41;
12/24/90).

§2254-Form ,
eff. 1/97 11
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APP. 136

Exhaustion of state court remedies regarding Ground 5:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

X Yes ___No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

__Yes _X_ No. Ifno, explain why not: N/A

If yes. name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?__ Yes ___ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes _X No. Ifyes, explain why: N/A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? __ Yes __ No. Did you appeal to the Nevada Supreme
Court? __ Yes __ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes ___ No. Ifno, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,

explain: N/A

§2254-Form

eff. 1/97 12
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APP. 137

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND 6

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fifth Amendment right to the United States Constitution,

based hese facts: (Trial Court refused toallowa jury instruction directly
ased onthese 1aCts:  relating to Petitioner's theory of defense which was
supported by substantial evidence)

Petitioner requested and the trial judge denied defense Jury Instruction

Nog. 101, which read: "0Ordinmarily, the divorce of a testor revokes every

beneficial devise, legacy, or interest given to the testor's former spouse

inawill executed before the entry of the degree of divorce."” Petitioner

argued the motive of monetary gain was made an issue by the State which was

not only denied by Petitioner, but also, Petitioner showed that Marvin Krause

had & much more realistic mogtive for murdering his wife than Petitioner could
possibly had (A.R.B., at P. 42, 11/24/90).

Petitioner presented substantial evidence regarding his theory of defense

to support his requested jury instruction such as:

1} The contents of Metro Intelligence OFficer Michael Whitney's C.I.

withess report where Costanza details the admissions made in the presence

of WEBB and BOUTWELL, Refer Ground Three, Paragraph l, P. 7, cited above,

{A.R.B., at P, 42-43, 12/24/90)
2) The testimony of Marvin Krause at WEAKLAND'S March, 1974, preliminary

hearing where Mr. Krause testified: a) he didnot call out to his wife or aid

her after WEAKLAND and BOUTWELL left the crime scene; b) he did not touch,

bend over or attempt to determine the severity of hiswife's injuries (R.O.A.

3761-3762, A.R.B., at P. 43, 12/24/90)

3) Mr. Krause told Metro Officer Robert Keiser that his wife had been hurt,

§2254-Form : _
eff. 1/97 : 13
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and upstairs and knocked out and made this admission despite the fact Hilda

krause "had a knife sticking out in plain viewout themid-1ine of her back";

and he did not even telephone for an ambulance to rush his wife to a hospital

(R.0.A. 3761-62-63; 3768; 3280; A.R.B., at P. 43, 12/24/90)

4) Judge Reynolds, Mrs. Krause's son by a former marriage testified his

mother indicated she intended to divorce Marvin Krause and that if she divorced

him he- wowld no6t have réceived monies through her estate. - Her death before

a divorce enabled Marvin Krause to inherit a sizable estate. (A.R.B., at P. 43,

12/24/90; R.0.A. 3701-3709)

5) Gail Weakland's testimony that WEAKLAND borrowed her car "two days prior

to the murder" because he had to "meet someone very early in the morning before

he left for work because he had a job to do for him." (A.R.B.,at P. 43, 12/24/90)

See also, A.R.B., at P. 36 "Marvin Krause's work schedule called for himto

depart his home at 4:30 A.M. to 5:00 A.M., vhereas Petitioner's work schedule

was at 8:00A.M.).

6) The testimony of Mrs. €arol Campbell, Krause's next door neighbor,

was read into the record that during the summer of 1973, Mr. Krause had a

young show-girl type of woman frequently visit himwhile his wife was out of

town and this girl was not MAXWELL (A.R.B., at P. 43-44, 12/24/90)

7) WEAKLAND confessed to prison inmates BDWARD ECKERT, BERNARD YBARRA

and CHRRLES COOPER that Marvin Krause had hired him tokill hiswife(A.R.B.,

at P. 44, 12/24/90). See also, Ground Three, Paragraph 5, P. 7A, cited above)

8) Marvin Krause made several other admissions of his hatred for his wife,

and stated it was a shame Hilda Krause had not broke her neck instaed of her

arm when she had previously fell down the stairs of their marital home (A.R.B.

at P. 44, 12/24/90)

13-aA
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APP. 139

Exhaustion of state court remedies regarding Ground 6:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

X Yes ___No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

__Yes X_ No. Ifno, explain why not: N/A

If yes, name of court: N/A date petition filed d i
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes ___ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—_Yes _X_No. Ifyes, explain why: N /A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ____Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes __ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes _ No. Ifno, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes ___ No. Ifyes,
explain: N/A

§2254-Form

eff. 1/97
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APP. 140

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action. '

GROUND .7

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fifth Amendment right to _the United States Constitution

(Trial Judge exercised actual bias and prejudice towards
Petitioner prior to, during and after trial denying Petitioner
his constitutional right toa fair and impartial trial)

based on these facts:

1) Prior tbtrial, onOctober 22, 1985, the Nevada Supreme Court issued an

Order mandating that there were tobeno financial restraints placed on the

defense which would interfere with their efforts to obtain the testimony of

C.I. Joseph Costanza (APPELLANT'S SUPPLEMENTAL B at P. 8, 10/11/90)A.S.B)

2) OnMarch17, 1987; the trial Court examined, reviewed, intermeddled

and then executed his "own" oral orders against the doctrine and law of the
ja S . t October 22, 1985 , mandate order that

no financial restraints were to be imposed npon Petitioner to depose the C.I.
Costanza where the Court ordered: "Insofar as any other items, Twill not

allow one sou (sic) to be spent on Mr. Costanza until such time there is a

showing that the Uniform Act is not enforceable in that state." "FURTHER,

I'1l1l not spend another nickel on Mr. Costanza to have Mr. Wysocki to go back

toget him"., (A.0.B., atP. 9, 6/25/90; A.R.B., at P. 3,12/24/90).

3) OnApril 21, 1988, the trial court again stated it would not undertake

togive Petitioner's defense another dime to get the C.I.

4 On October 18, 1988, the tria ourt ordered tha iti i 1

and investigator, were now precluded from even contacting C.I. Costanza,

when the court ordered: "Mr. Harmon, I am denying any attem']gt by them to mess

with Mr. Costanza." On appeal, Petitioner arqued Judge Foley's order con-

travened the appellate codrt's previous orders and further actually hindered

§2254-Form
eff. 1/97
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the access by the defense to the only witness who could really impeach WEAKLAND.

(A.0.B., at P. 9, 6/25/90; A.R.B., at P. 8, 12/24/90)

5) On November 22, 1988, the trial court again defied the previous mandate

orders, when the court issued a "written order" denying financial investigative

funds to Petitioner to obtain the presence and testimony of the C.I. for said

trial, and, also denied financial funds for Petitioner to obtain his other two

out-of-state witnesses which was against the previous order issued by Judge

Michael Wendell.

6) On May 8th, 1989, the trial court denied Petitioner access to obtain

Costanza's testimony, and, again on May 9th, 1989, the trial judge signed an

order stating: "IT IS FURTHER ORDERED that none of the monies approved herein

may be used for the purpose of locating JOSEPHE COSTANZA, or in any way producing

Mr. Costanza as a defense witness."

7) Prior to and after the May, 1989, trial, the district judge ordered the

Petitioner to submit personal financial statements "from 1975 to the present

date" (ROA 1743 & 175--1965) as the judge implied he wanted Petitioner to pay

for attorney representation out of his own pocket. OnMay 1, 1989, the judge

accused Petitioner of falsifing his personal financial statement, despite,

the court knowing full well Petitioner was in prison during a substantial

portion of the time and, after the trial, the district judge continued his

attack on Petitioner contending said financial documents Petitioner provided

were ludicrous (ROA P. 1786-1787; 4251, 11. 10-19; (A.S.B., at P. 9, 10/11/90)

8) The district judge assisted the prosecution by imposing objections on

behalf of the State even though the State had not verbalized an objection and

Counsel had to respond to the way the court kept interceding on behalf of the

State (ROA P. 4029-4033) and further, the court ordered the State to file a

response to a defense motion for investigator fees and for attendance of out of

state witnesses after the State had ignored the motion and not bothered to

15-a
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to respond to said motion where the court stated to Mr. Harmon: "I need some _

opposition to these motions then."” (A.S.B., at P. 9, 10/11/90; A.0.B., at P.

9, 6/25/90).

9) On appeal, Petitioner argued Judge Foley having already thwarted the

Petitioner's attempts to secure Costanza's attendance at trial, also improperly

permitted the State toelicit and use the false and unchallengeable testimony

of WEAKLAND regarding a purported relationship between Costanza and Petitioner

even though the appellate court had already recognized the extreme importance

of Costanza's testimony and the judge's refusal to approve additional funds

to secure Costanza's presence at trial(ROA P. 3074-3075; A.S.B., at P. 10-11,

10/11/90) and Petitioner's constitutional rights to due process and a fair

trial were violated.

10) The trial judge became incensed when he judicially recognized that

defense witness, Ms. Jean Crow, impeached WEAKLAND'S testimony

regarding the date, time, and place of the alleged meeting with

Petitioner and MAXWELL to hire him to commit a homicide and .

chastized defense counsel for pursuing the actual date of the

purported meeting when the court stated:"The other thing -you

have now changed the testimony you elicited from him when you

cross-examined him regarding the date when he went to see

Rosalie Maxwell." The court judicially recognized Ms Crow's

impeachment of WEAKLAND when he stated:"And am I to understand

that you have testified to here is January 4th, 1974, that from

6:00 p.m. there was a sign in and 2:00 a.m. a sign out? THE

WITNESS: Correct (R.O.A. P. 3997-98; A.R.B., at P. 45-46,12/24/90)

11) The trial judge failed to make any rulings or instructions regarding

clearly false testimony of WEAKLAND stating he told Costanza of Appellant's

involvement in the Krause murder, when compared to Costanza's several denials

-15-48B
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of ever knowing or meeting Petitioner, or having any knowledge of WEAKLAND

ever having any connection to Petitioner (A.R.B., at P. 45-46, 12/24/90;

(R.O.A. P. 4311-4313)
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APP. 144

Exhaustion of state court remedies regarding Ground7:
> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

_X Yes ___No. Ifno, explain why not: N/A

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

——Yes _X_ No. Ifno, explain why not: N/A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?__Yes __ No. Ifno, explain why not: N/A

If yes, did you raise this issue?___ Yes __ No. Ifno, explain why not: N/A

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes _X_No. Ifyes, explain why: N/A

If yes, name of court: N/A date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: N/A

If yes, did you raise this issue?__ Yes __ No. If no, explain why not: N/A

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes No. Ifyes,

explain: N/A

§2254-Form ) '
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APP. 145

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action. '

GROUND 8

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Sixth Amendment right to the United States Constitution,

based on these facts: (Petitioner did not receive effective assistance of counsel
at trial and on appeal)
1)Prior toPetitioner's May, 1989, trial, hem i i ia]l coun

and requested they interview and issue subpoena's on defense witnesses:

Rosalie Maxwell; Gary E. Gowen, ESQ.; Melinda Swerigen; Judge Addelair

Guy; Justice E.M. Gunderson; Anthony Bruno; Otis McClinton; Tillman Banks:;

Metro Lt. Hal Miller; Camille Dixon; Brian Clavton:; inmate Nathapn Kimmel &

Freddie Walker; Nur ;: Judith Hi ESQ.; Frederick Pin S0, :;
and Michael Wysocki, Investigator. Petitioner als
have Mr. Wysocki check the records at the i ears

1973-1974, to provide evidence MAXWELL never initiated "any divorce" pro-

ceedings against her estranged husband, Donald Maxwell (Petition for P.C.R.

NRS 177.315) at P. 67-68, filed June 3, 1993).

2) On June 3, 1992, Petitioner filed a Petition for post-Conviction Relief

(P.C.R.) pursuant toNRS 177.315, which was denied by the District Court

without an evidentiary hearing (E.H.). On November 24, 1993, in an order of

remand, the Nevada Supreme Court remanded the case kack for an E.H. citing

in its Order Petitioner claimed the following: (1) WEAKLAND had a secret

agreement with state law enforcement officials; (2) WEAKLAND committed

perjury when he gave moral transformation testimony; (3) C.I. Costanza had

information connecting WEAKLAND and Marvin Krause to the murder of Hilda

Krause; (4) The state illegally suppressed vital evidence that connected
Marvin Krause with the murder; (5) Costanza had a secret agreement with state

§2254-Form
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SUPPORTING FACTS: :

law enforcement officals; (6) state law enforcement officials committed

perjury when they stated that they did not conceal evidence relating to

Costanza; (7) appellant was denied his right to effective assistance of

counsel; and (8) the reasonable doubt instruction which was given during the

trial was constitutionally defective. The Court then held and made a factual

finding when they concluded: "Having reviewed the record on appeal, we

conclude that appellant's petition for P.C.R. raises claims supported by

specific factual allegations which, if true, would entitle appellant to

relief."

3) The E.H. was held from October 16, 1995 to October 20, 1995, by the Honorable

Gene Porter. At the conclusion of the E.H. both parties filed Post-Hearing

Briefs. Petitioner Post-Hearing Brief contained the following grounds:

1) LaPENA did not receive effective assistance of counsel at trial and on

direct appeal;

2) LaPINA was denied due process of law and a fundamentally fair trial

(cumulative error) (a) A conflict of interest existed with respect to

the trial judge and the reluctant witness Costanza; (b) The D.A.'Soffice

interfered with C.I. Costanza; (c) Violation of the Order of the Nevada

Supreme Court; (d) Use of false moral transformation testimony of WEAKLAND.

3) The Court should grant the Motion to Dismiss filed by LaPHNA:

4) The State withheld Brady material from the defense and violated the

mandate of the Nevada Supreme Court: (A) The contents of interview con-

ducted by Chuck Lee in New Jersey that lasted "several hours" according to

the memorandum prepared by Lee; (B) The contents of the interview in

Florida between Lee and Costanza; (C) Contents of interview, taped and

handwritten statement from WEAKLAND concerning Costanza ; (D) Failure to

reveal additional favors done for WEAKLAND. on August 16, 1996, the

District Court issued an Order granting the Petitioner's Petition for P.C.R.
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4) Prior toagreeing to testify against Petitioner before the 1982 grand

jury and second trial, WEAKLAND demanded that the State agree not to write any

more negative letters to the parole board and a written agreement was prepared

and signed. These letters contained "specific derogatory" information about

WEAKLAND and were the inducements for him to again change his story and testify

against Petitioner.

Trial Counsel was aware of the new deal struck by WEAKLAND for his testi--

mony and had possession of the written documentation, and at the E.H. he could

not offer any explanation as to why he could not use the information during his

cross-examination and Counsel did not ask a single question t6 WEAKLAND con-

cerning his grand jury deal and no effort was made to introduce the letters

that were the subject of the written agreement with the D.A.'S Office (RESPON-

DIN T FRANK LaPEN A'S ANSWERING BRIEF & CROSS-APPELLANT'S OPENING BRIEF, at P.15+

38 +39 (RAB-AOB, 10/1/97;5 AA 899;904-05% 'I6 ROA 3006-3105)

5) Counsel Gary Gowen, who was appointed to represent Petitioner after

the case was reversed in 1982, and spent approximately 5 to 6 years as Counsel

for Petitioner until removed from the case testified at the 1995 E.H. he .

'would - have used the agreement reached with the D.A. about the "poison pen”

letters at trial and could think of no strategic reason not to use such infor-

mation at trial (RAB-AOB, at.¥.'28, 10/1/97; 7 AA 1222).

6) The Findings of Fact by the trial court specifically found that: "13"

Evidence was available to trial counsel to impeach ... WEAKLAND as he had once

again negotiated with the State for his testimony and again changed his testi-

mony to receive a benefit. Trial counsel, Lamond Mills, admitted knowledge

of the arrangement with the State and could articulate no strategic reason for

not using the impeachment material. Due to the crucial nature of WEAKLAND'S

testimony this failure had a greater impact than it would have had for a lesser

important witness." (RAB-AOB, at P. 38, 10/1/97; 9 AA 1579).
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7) Onappeal, Petitioner arqued these findings by the Pistrict Court

were fully supported by the record, and "not even addressed by the State"

in its Opening Brief.

8) Trial Counsel failed to recuse the Honorable Judge Thomas Foley despite

a clear case of a conflict of interest and expression of animosity towards the

defense as follows:

a) C.I. Costanza retained Counsel George Foley to represent him in Nevada

sometime "after" his arrest and release on the material witness warrant in

Florida;

b) George Foley was the brother of Judge Thomas Foley who was hearing

Petitioner's retrial;

c) Judge Foley subsequently heard motions and issues concerning efforts to

locate and interview Costanza and uniformly ruled against the defense;

d) Petitioner asked both Counsel Mills and Carter to recuse Judge Foley

when he found out his brother George Foley was Costanza's attorney;

e) Counsel Gary Gowen also informed bothMills and Carter of his concerns

about Judge Foley and suggested they recuse the judge;

f) Counsel Carter admitted at the October 1995, E.H., that the conduct of

of Judge Foley in front of the jury during trial affected his ability to render

effective representation for Petitioner; (RAB-AOB, at P. 25-26; 38-39,10/1/97)

g) Judge Foley had refused further funds on Costanza in violation of the

Nevada Supreme Court order, and most important issued an order denying the

defense and Petitioner "access to Costanza as a witness for Betitioner at his

trial";

h) Counsel Gary Gowen testified at the October 1995, E.H., after learning

Costanza hired George Foley, he contacted George Foley and Foley told him that

C.I. Costanza would never agree to be interviewed privately, and that "any

interview would have to be arranged through 'Mel Harmon'"; (RAB-AOB, at P. 26,
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10/1/97; 7 AA 1189; 1191-92; 8 AA 1332). Petitioner argued in his Post-

Hearing Brief at P. 55, 2/6/96 , Counsel erred by not asking for the

disqualification of Judge Foley when more than sufficient factual and legal

cause existed to do so and Petitioner's prospects for prevailing at trial

were severely impacted by the error of Counsel in this regard.

9) Counsel failed to discredit the moral transformation testimony given

by WEAKLAND at the second trial when the State asked him questions concerning

his values as to why he was testifying today and WEAKLAND responded that since

his family stuck by him through this whole thing he owed that to them and wanted

to do what's right. Evidence of WEAKLAND'S recent past was not fully and properly

utilized to impeach WEAKLAND'S testimony as follows:

a) InPetitioner's 1992, P.C.R. Petition, he submitted evidence obtained

from Investigator Anthony Pitaro, to the trial court and on appeal, WEAKLAND

had a credit line at Bally's Grand Hotel in Reno, NV, that was suspended in

June 1989, for issuing bad checks with insufficient funds while gambling at

said hotel and that WEAKLAND issued five (5) additonal bad checks totaling

($4,170) at the said Hotel in 1990.

b) Testimony at the®ctober 1995, E.H., showed WEAKLAND while on parole

had written bad checks or markers at Bally's in Reno and had a bad customer's

check at the Bonanza casino from April 4, 1989, that was still outstanding,

(RAB-AOB, at P. 43-44, 10/1/97)

c) Daureen Weakland testified WEAKLAND drank alcohol even thought it was

violation of his parole;

d) That WEAKLAND stole a shotgun while on parole;

e) That WEAKLAND had written "bad checks" that "she" had to cover for him;

£f) That an incident of domestic violence occurred tetween her and WEAKLAND'

g) In March, 1994, WEAKLAND was charged with battery with use of a deadly

weapon and robbery and subsequently acguitted (RAB-AOB, at P..13, 10/1/97)
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h) That WEAKLAND while in prison would occasionally break into Dr. Mace

Knapp's office, in his absence, and make long distance phone calls and, that

one of the numbers was the "District Attorney". (RAB-AOB, at P. 28, 10/1/97)

No questions were asked to impeach the moral testimonv diven bv WEAKLAND

as the reason he was testifying for the State. Substantial evidence existed

to show that his wvalues had not changed and that therefore his change of

values could not be a reason for his testimony(RAB-AOB, at P.43-44,10/1/97)

Specific evidence was available to show WEAKLAND was first paroled in 1988

and he went right back tohis l1ifestyle of drinking and gambling and up to and

including the time of the E.H., WEAKLAND'S behavior had not changed as he was

fairly constantly in trouble with the law (5 AA 925; 876-881).

The trial court found that an investigation into WEAKLAND'S recent past

prior tohis trial testimony would have revealed significant information to

impeach WEAKLAND at trial. That WEAKLAND'S activities in prison and while on

parole could have established that he could not be believed, and without the

jury believing substantial portions of the testimony of WEAKLAND, LaPena

could not have been convicted.

10) = On appeal, Petitioner argued the Findings by the District Court that

should have been impeached by the incidents recently occuring before his

testimony and while on parole is fully supported in the record and the Findings

and Order of the District Court should therefore not be disturbed (RAB-AOB, at

P. 44, 10/1/97)

11) Whenguestioned:by Counsel David Schieck, atithe 1995, EH that related

to Weakland's May, 1989, trial testimony that his values had changed and that's

why he was testifying, Petitioner testified that:

a) He had personal knowledge of what Weakland's "values" had been while in

prison and that Weakland's values had not changed;

b) Weakland worked for the Aryan Warriors in that he beat up people for then
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and that's what he loved to do;

c) Weakland was the biggest drug dealer at NSP;

d) Petitioner had obtained an affidavit from inmate Freddie Walker, who

would have testified he sold drugs for Weakland to the Blacks and in return

Walker received free drugs; Weakland sold drugs to the whites;

e) When pressured by the Aryan Warriors they wanted a cut of Weakland's

dope business, set them up with drugs and then snitch them off. (RAB-AOB, at

P.30, 10/1/97)¢(8 AA 1309)(LaPMNA E.H. testimony at P. 624-625).

12) Petitioner testified Weakland received favorable treatment in prison

one of which was ‘edntdined in Weakland's C-File where on or about May 17, 1980,

Weakland was taken before a S8pecial Classification Hearing and found guilty

of assaulting inmate Ron Dean Smith, yet not charged for that crime, however

another inmate John Layton along with Eddie Eckert were. That when .

Counsel Carter and Mills received Weakland's C-File "they didn't even

look at it", just gave it to Petitioner to review. And, when petitioner told

Counsel Carteér Eckert was going to testify at the trial Weakland was his

accomplice in the Ron Dean Smith assault, "Carter didn't go anywhere near that

testimony before the jury". (LaPINA E.H. testimony at P. 622-623)

13) Detective Chuck Lee testified he was aware that Weakland did get into

trouble while he was in prison and that he was charged with something (6 AA 1054;

1058). Lee might have sent a letter to the prison in support of Weakland (6 AA

1054). Lee might also have made the authorities aware that Weakland had

assisted or cooperated in cases (6 AA 1056) (RAB-AOB, at P. 19, 10/1/97).

14) Counsel Gary Gowen testified he had done extensive background invest-

igation on Weakland through the Department of Prisons (7 AA 1219) and he had

determined that evry time Weakland got himself in trouble he would run to the

administration for protection. (RAB-AOB, at P. 28, 10/1/97).

15) Petitioner testified he spent a great deal of time with Counsel Gary Gowen
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and gave him imput to witnesses that weren't called at his first trial that

should have been called and wére all available to corroborate his testimony

(RAB-AOB, at P. 29, 1071/97 ~; LaPENA EH, testimony P.602) ;

a) That, Counsel L.aMond Mills came into his case because Gary Gowen kept

retiring all the time and he needed somebody who would be available (RAB-AOB-

at P.28, 10/1/97, 8 AA 1285);

b) That, he asked both Counsel Mills and Carter as the trial was getting

nearer if they had gotten some of the witnesses and that he wanted to testify

and Mills & Carter made "no contact with any of the witnesses", who had given

prior testimony that on the night WEAKLAND said he came over to Petitioner's

house with WEBB; came into the house; talked for about 5 minutes to "Petitioner

and then Petitioner left with WEAKLAND and WEBB to go to the Hacienda Hotel

and show them Mr. Obenauer's car, all these witnesses had testified ... upon

showing them pictures, "WEAKLAND never came into Petitioner's house", and

when the Supreme Court reversed his case, they had clearly stated the alibi

witnesses were very vital to his defense, (RAB-AOB, at P. at P. 29; 47; 52;

10/1/97; LaPENA EH testimony at P.606-607);

c) That, he had discussions with Mills and Carter concerning those witnesses

and with Mr. Gowen concerning those witnesses and Gowen wanted them to be at

the trial and to corroborate his testimony (LaPENA EH testimony at P. 608-09);

d) On appeal, Petitioner argued, witnesses Camille Dixon, Brian Clayton,

Richard Grisham, and two other neighbors would have directly refuted and

supported LaPENA'S planned trial testimony (8 AA 1290). Carter and Mills

offered no explanation on the failure to have these witnesses ready to

corroborate LaPENA, (RAB-AOB, at P. 52, 10/1/97); and also argued "The

State in its Opening Brief at the first trial made a point that LaPENA had denied

during his testimony at the first trial that he met Bobby Webb on November 23,

1973, outside his residence (Op Br. P 18)( RAB-AOB, at P. 52, 10/1/97);
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16) As to other witnesses not called by Counsel Mills and Carter, Petitioner

testified and argued on appeal he described the importance and corroborative

nature of the witnesses that should have been called such as:

a) Melinda Swerigan the Hacienda Hotel personnel records director, would

have testified that on the ocassion that WEAKLAND claimed to get a payoff from

Petitioner, WEAKLAND was actually there applying for a job (8 AA 1286-89).

Counsel Carter could not recall any discussion concerning Swerigan as a

potential witness (4 AA 745) and Mills could not remember the specifics about

any witness except for the major players like Rosalie Maxwell (4 AA 792);

‘b) Witnesses Otis McClinton and Tillis Banks were present and would have

testified Petitioner had loaned $50.00 to Gail Weakland and that it was not a

part of an alleged payoff for the killin of Hilda Ktause and at the 1974 prelim-

inary hearing Oscar Goodman made her admit that it was a loan. No strategy

was offered by Carter, Mills, or the State for the failure to use these witnesses

to corroborate portions of Petitioner's expected testimony before the trial

jury (RAB-AOB, at P.29; 52, 10/1/97; LaPENA EH testimony 602-03-04-05)

c) Geneva Blue, a close friend of Rosalie Maxwell and had been out on dates

with Maxwell and Marvin Krause would have testified everyone in the whole group

got away with everything except Frank who was in prison for something he didn't

do,that it was Maxwell that had contracted for the murder;

d) Nurse Haley, to testify she was on duty at the emergency room and had

knowledge of the money and jewelry on the person of Krause when he arrived at

the hospital;

e) Private Investigator Michael Wysocki, testified at the October, 1995,

"EH, that.-he. had ' . irnterviewed a . number of witnesses that he expected

to be called at trial (6 AA 1117), including Geneva Blue, Anthony Bruno, Nurse

Haley, and Swerigan (6 AA 1117-1127) and also believed that he would have been

called to testify and had expected to testify and had discussed with Carter and
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Mills his testimony and subject matters of his testimony. Wysocki's EH

testimony also totally corroborated LaPENA'S EH testimony that he thought

witnesses would be called to back up his testimony (RAB-AOB, at P.22-23;49-50,

10/1/97);

f) Wysocki testified he observed that the relationship between LaPENA and

Carter was not good as LaPENA thought Carter was completely unprepared and

expressed that he thought that Carter was intentionally trying to undermine

his defense (6 AA1116-1117; RAB-AOB, at P. 23;48-49, 10/1/97) ;

17) Petitioner testified at the EH, his relationship with Mills and Carter

started out fine, but deterioriated with Carter when Carter said "No" after

Petitioner asked him, "one day prior to the trial, if he had read all the

transcripts and read the prior statements of the witnesses"., and he was doing

strickly the pleadings "that's it, that's my job, no more"; (RAB-AOB, at P. 29,

10/1/97; LaPINA EH, testimony P. 610; 8 AA 1294); And, that he wasn't going

to question any witnesses, RAB-AOB, at P. 29, 10/1/97; 8 AA 1294;

a) Counsel Carter testified he may have told LaPMN A that he was not going

to read all the documents because he wasn't being "compensated well enough”

and may have told LaPm A that he would only be doing the legal writing and

would not be examining any witnesses (4 AA 725) RAB-AOB, at P. 8, 10/1/97);

b) Petitioner testified he complained to Mills about Carter questioning

witnesses at the evidentiary hearing in October, 1988, as €arter did not know

anything about the case and did not know Carter would be questioning witnesses,

c) That, his relationship with Counsel Carter was horrible as they got

into trial due to Carter not being familiar with key facts and Carter's refusal

to cross-examine Chuck Lee on the issue about WEAKLAND'S testimony he called

Petitioner from Lake Havasu on January 15; Carter refused to bring out anything

about WEAKLAND'S "motive" for going to Lake Havasu; i.e., Chuck Lee generated

a police report that at the "Flame Restaurant" he had WEAKLAND, LOU CARDINALE
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and RICHARD WAYMIRE under surveillance and Chuck Lee knew WEAKLAND, CARDINALE -

and WAYMIRE had something going

d) That, after his 1974 preliminary hearing he called Lou Cardinale ; told

Cardinale about Weakland's testimony that he called Petitioner at his house

the day after the Krause homicide; asked Cardinale "How did WEAKLAND get his

phone number because Petitioner never gave it tohim?"; Cardinale said: "I

gave it to him and I'm the one who talked to Jerry Weakland"; "Jerry called me

to tell me that he found nothing suspicious about Waymire's wife. He went up

there to do some surveillance on his wife (Waymire's) because he (Waymire)

thought his wife was cheating on him"; Petitioner testified he thought that

was extremely important to explain the phone call from WEAKLAND at Lake Havasu

to his phone number ; that he kept asking Carter to bring this out, show Chuck

Lee his report, show a connection that "they did know each other" so inferences

could be brought out that WEAKLAND had made the phone call to Lou Cardinale and

Carter ignored Petitioner's request to bring this out (RAB-AOB, at P. 29,

10/1/97; 8 AA 1295-1297; LaPENA EH, testimony at P. 610-611-612-613);

e) Counsel Gary Gowen testified at the EH, if he had been trial counsel,

there were a number of evidentiary areas that he would have covered that did not

not come out during LaPENA'S trial (7 AA 1205-1229). He would have called

witnesses that could have established the connection between Lou Cardinale,

an individual named Waymire and WEAKLAND in order to establish that it was

Cardinale that WEAKLAND had called from Lake Havasu after the murder (7 AA

1207-1208); that he would have also called Geneva Blue, Nurse Haley and Rosalie

Maxwell and would have used Petitioner as a witness at trial and had talked to

him about testifying on many ocassions (7 AA 1224) and he had no reluctance

about testifying and wanted to from the very beginning (7 AA 1224), RAB-AOB,

at P. 27-28, 10/1/97);

£) Mace Knapp, a psychologist froml Nevada State Prison had been called to
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testify at the trial and Carter could not recall having any pre-testimony

discussions with the witness (4 AA 747), RAB-AOB, at P. 10, 10/1/97). On

appeal Petitioner argued that the vast majority of Knapp's testimony was

detrimental to his defense because Counsel Carter had not even bothered to

conduct an intervievw with Knapp before he was put on the stand, when Knapp

rendered his opinion as to Petitioner's witnesses Charles Cooper and Eddie

Eckert, before the jury, that:"These people are convicted felons. I would

not believe a word they said either." (RAB-AOB, at P. 40-41, 10/1/97; 3 AA

476-477; 9 AA 1507-08) ;

g) Petitioner testified as the trial date was approaching he kept telling

Mills and Carter that he wanted to testify and kept asking about his other

witnesses; that Mills and Carter did not think it was a good idea for him to

testify and he did not want to get on the stand and 1ook 1ike a fool 'if no

witnesses were called to corroborate his testimony ; that he expected Maxwell

would be called to testify and was very surprised when she wasn't called, not

learning that she wasn't going to be called until he was sitting at Counsel's

table during trial, (RAB-AOB, at P. 29-30, L0/1/97);

h) Rosalie Maxwell testified that at the second trial she waswilling to

testify and thought she was going to be called as a witness, but the first

thing she knew the trial was over and she hadn't been called (RAB-AOP, at P.

33, 10/1/97; 8 AA 1427-28)

18) The October 10, 1996, Findings of Fact by the trial Court specifically

found that: "14". LaPM A did not testify at his second trial although he had

expressed a desire to do so to attorneys, Gowen, Mills and Carter. The failure

to have witnesses available to corroborate the testimony of LaPWN A resulted

in his acquiescence not to testify. Thus, the failure of trial counsel to

adegquately prepare for trial resulted in LaPWN A not testifying. The Court

finds that LaPENA vas a credible, well spoken witness wvho would have
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significantly aided his own defense by testifying;

"15", Witnesses were available to testify at trial that would have corrob—

orated LaPmN A'S potential testimony, impeached the questionable testimony

of Weakland, and have been of exculpatory nature. These witnesses include:

Melinda Swerigan, Otis McClinton, Tillis Banks, Brian Clayton, Richard

Grisham, Camille Dixon, Geneva Blue, Anthony Bruno, Nurse Haley, Mike

Wysocki, and Rosalie Maxwell;

"16". The failure to properly interview and call the above listed witnesses

at trial was prejudicial to 1aPENA'S defense. If these witnesses had been

called at trial, substantial doubt would have existed as to LaPENA'S guilt

of the charged offense and the result of the trial would have been different;

"17". Investigator Mike Wysocki had contacted and interviewed a number of

the witnesses and expected them to be called to testify at trial. Trial

counsel did not personally interview any of the listed witnesses with the

exception of Rosalie Maxwell and could ‘articulatée no reason for the failure

to interview the witnesses or call them to testify at trial. P. 4

19) Petitioner was pre'j*udiced by the failure to procure the testimony of

Joseph Costanza as a witness by his attorneys :

a) Counsel Gary Gowen , vho was principly involved in efforts to obtain

Costanza did not ever know thatNew jersey had a reciprocal law providing for

the attendance of out of state witnesses (7 AR 1170);

b) Prosecutor Mel Harmon testified: "A. He wasn't very effective in obtain-

ing the presence of Joseph Costanza because I am absolutely conv¥inced that we

could have procured the presence of Mr. Costanza, ... We could have got him

here by using the correct statutory procedure." (8 AA 1401) (RAB-AOB, at P.

54-55, 10/1/97).

20) On appeal, Petitioner argued this issue by stating "Information that

should have been used by trial counsel through Costanza would have totally
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impeached key witness Weakland in the following respects:

"1, That Bobby Webb did not learn of the contract tokill Hilda Krause until

January 12, 1974 (1 AA 71). costanza told Whitney and Gowen that Webb was with

Weakland six weeks prior to the murder when Weakland approached Costanza on

the job (7 AA 1166-67);

2. That LaPINA gave him the information about Marvin Krause (1 AA 73).

Costanza told Gowen that Weakland said the information on Krause came from an

employee of Caesar's Palace (7 AA 1166-67);

3. That after the first of January , 1974 on a Friday he received a map of the

Krause residence from LaPEN A at Maxwell's townhouse and Krause's work schedule

(1 AA78). Costanza said that Weakland already had the map and details six

weeks prior to the murder (7 AA 1166-67);

4. That Thomas Boutwell did not know of and was not solicited for the Krause

contract until January 14, 1974 (1 AA 83-84). Costanza identified both Webb

and Boutwell as being with Weakland when €ostanza was solicited six weeks prior

to the crime (5 AA 894);

5. That subsequent to the crime Weakland gave the Krause watch to Joey Cost-

anza and that Costanza probably had an idea where the watch came from (1 AA

135). Costanza denied ever receiving anything from Weakland and that

Weakland owed him money (6 AA 993; 998);

6. That Weakland had told Costanza that LaPmN A wanted him to do a job and

that Costanza knew LaPINA (1 AA137). Costanza denied knowing LaPENA at all

from the very first statement and never indicated that LaPIN A was mentioned

by Weakland (7 AA 1168);

The Findings by the District Court that Costanza's "appearance could have

been arranged by the various counsel that represented LaPEN A and that the

failure to have costanza testify at trial was prejudicial to LaPmNA'S defense"

is totally supported by the record of the proceedings and by the previous
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Orders of this Court. The State's argument concerning Costanza is totally

without merit and the decision of the District Court should therefore be

affirmed, (RAB-AOB, at P. 55-56, 10/1/97);

21) The Findings of Fact by the District Court-onrthis issue stated:

"The testimony of Weakland would have been impeached by the testimony of

Costanza in a number of respects, including the timing of the involvement of

Webb and Boutwell in the scheme, the source of Weakland's knowledge, that

Costanza received Krause's watch from Weakland, and that Weakland had told

Costanza that LaPW A was involved. Establishing that Weakland had lied under

oath concerning these matters would have made the remainder of his trial

testimony all the more incredible." P. 6

22) Counsel Gary Gowen concealed crucial information/evidence from

Petitioner, the Court and successor Counsel Mills and Carter concerning

his conversation in 1983 with Joseph Costanza; (RAB-AOB, at P. 56-57,10/1/97)

a) Gowen testified he sent a letter asking Costanza to get in touch with

him; it was essential he speak to Costanza; weeks later he received a call

from Costanza, who informed him that he had no additional information to

that given Whitney; He (Gowen) persisted in the conversation and learned

that Costanza had been told of an elaborate plan to rob a rich guy some weeks

before Christmas and that Weakland had further shown him an outline and

diagram during their conversation; never heard of LaPINA; ...and said that

he had talked to Mel Harmon (RAB-AOB, at P. 24, 10/1/97; 7 AA 1165-66-67-68;

1176)

b) Gowen testified only after Petitioner's conviction did he reveal the

information he elicited from Costanza to Petitioner; that he was really

upset that he had been called at least as a witness in this case; and even

concealed this information during the appellate process when he was assisting

Counsel Carmine Colucci in the Petitioner's appeal (RAB-AOB, at P. 57-58-59,
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10 1/97). On appeal, Petitioner argued "Clearly Gowen let LaPENA

proceed to trial without providing .important information about the case

and his conversation with Costanza to trial counsel or the client. Perfor-

mance of counsel Gowen was deficient and prejudiced LaPENA'S ability to

receive a fair trial and a full and complete defense and the District Court's

findings regarding same should not be disturbed (RAB-AOB, at P, 59,10/1/97)

23)The District Court's Findings of Fact on this issue stated:

"19". The Court finds that the conversation that Gowen reportedly had with

Costanza provided impeachment information that could have been used against

Weakland and went beyond the contents of the confidential informant reports

that were admitted at trial;"

"20. The intentional failure by Gowen to document the contents of his

conversation with Costanza and provide same to successor counsel was deficient

performance that prejudiced LaPENA'S defense. These derelictions left LaPENA

at the mercy of Gowen's memory as to the contents of the conversation with

Costanza and hampered not only trial counsel but also the ability of LaPENA to

establish his post conviction claims concerning Costanza";

"21. Gowen possessed information about LaPENA'S case that should have been

provided to successor counsel and which successor counsel should have affir-

matively sought out. This combined failure of communication and effort

was prejudicial to LaPENA."

24). Properipreparationafid investigation would have tevealedthe Marvirn - -

Krause-Jerry Weakland connection

a) During the evidentiary hearing, Petitioner was able to conclusively

estaltld ish that Weakland had lied throughout the course of the various proceedings

and was continuing in his lies about his involvement with Marvin Krause:

"Q. Now prior to January of 1974 had you ever met Marvin Krause?

A. NO.
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Q. In fact, youtestified at Mr. LaPena's trial that you had never met

Marvin Krause, isn't that true?

A. Yes.

Q. And there's--You're not changing that testimony at this time?

A. No.

Q. Andalso in the statement that you gave on March 29, 1974, to the police,

you also told them that you'd never met Marvi Krause before, is that correct?

A, Yes.

b) The testimony of Ted Martinez, an independent witness was that

Weakland was well acquainted with the Krause's, when he testified, the

Krause's asked to have Jerry wait on them and he helped Jerry Weakland

wait on them,

c) On appeal, Petitioner argued if this case was properly prepared and the

evidence submitted to the jury, LaPENA would not have been convicted. The

State bases its case and theory of the case on the testimony of Weakland, and

must rise or fall with his testimony. The evidence that was available to

establish the Krause-Weakland connection and to refute the State's theory was

bungled, hidden, lost and abandoned as the case proceeded through trial. The

District Court heard the evidence , considered the demeanor and credibility

of the witnesses and based thereon entered its Findings of Fact, Conclusions of

Law, and Order. Petitioner then reminded the appellate court that many years

ago they felt compelled to make the following comment that "We note with grave

concern, however, the tenor of these proceedings against Petitioner. ... We

urge the district attorney's office to insure the fairness of petitioner's

trial, as well as his right to pretrial discovery, and to conduct itself with

the impartiality and objectivity demanded by the office." LaPENA has not yet

had the fair trial that the Constitution guarantees to every criminal defendant.

The District Court could see it and entered the appropriate order. (RAB-AOB,
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P. 59-60-61-62, 10/1/97)

25) The District Court's Findings of Fact on this issue stated:

"25. Proper investigation and preparation would have revealed the connection

between Krause and Weakland. Krause and Weakland worked in close proximity

with each other at Caesar's Palace and the Court finds that Weakland's claim

he never knew or met Krause could and should have been impeached at trial.

Establishing this connection was critical for an adequate defense for LaPENA

and would have provided both motive and opportunity for Weakland to have

committed this crime without any involvement from LaPENA."

26) Additional Findings of Fact by the District Court included the following:

"27. The Court finds that Gowen also failed to document and inform successor

counsel concerning the results of his investigation into Weakland's prison

activities which could have been used for impeachment. Gowen's performance in

this regard was deficient. The Court also finds that the same information

was available to trial counsel if they had pursued investigation and that their

performance was also deficient, both of not getting the information from Gowen

and for not independently discovering the same. This information was available

from witness Mace Knapp, yet he was never interviewed prior to being placed on

the witness stand to determine the nature and extent of his knowledge about

Weakland."
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Exhaustion of state court remedies regarding Ground8:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes X No. Ifno,explain why not: Not cognizable on direct appeal

> First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? P.C.R.

X _Yes __ No. Ifno, explain why not:

If yes, name of court: Eighth Judicial District Court date petition filed _6/3/92 ~

Did you receive an evidentiary hearing? X __Yes ___ No. Did you appeal to the Nevada Supreme
Court?_X_Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?_X Yes ___ No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes ___ No. Ifyes, explain why:

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?____ Yes _ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? ___ Yes No. Ifyes,

explain:

§2254-Form
eff. 1/97
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-

State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
GROUND 9

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fourteenth Amendment right to the United States Constitution

(Motion to Dismiss on grounds Petitioner is factually innocent
based on these facts: and is being illegally and unconstitutionally detained and
imprisoned for a crime he did not commit)

1) After the Nevada Supreme Court on November 24, 1993, issued an Order

of Remand for the District Court to conduct an evidentiary hearing, Petitioner .

on December 3, 1993, filed a Motion to Dismiss his Indictment and on December

21, 1993, filed a Supplemental Facts and Points and Authorities in Support of

his Motion to Dismiss his Indictment at the Conclusion of his E.H. . The State

responded that said Motion was connected to the Petitioner's P.C.R. Petition

and thus could be considered by the court during pendency of the hearing.

(Appellant's Reply Brief & Cross-Respondent 's Answering BRIEE ARB-CRAB, at

P. 3, 11/21/97).

2) The December 3, 1993, Motion to Dismiss the Tndictment contained

the following grounds: (1) that the Defendant was falsely charged, convicted

and sentenced to prison for allegedly hiring Gerald Weakland to commit a

murder that Gerald Weakland did not commit; (2) that the Defendant is

factually innocent of this crime and is being illegally and unconstitutionally

detained and imprisoned ...for a crime Defendant did not commit; (3) that the

extraordinary circumstances of Defendant's conviction and sentence qualify

him for a dismissal of his charges ... based upon pathologist,, Dr. James

Clarke's scientific medical findings which overwhelmingly traversed Gerald

Weakland's March 29, 1974, murder confession and subsequent testimony he

murdered Hilda Krause, as well as evidence given to Defendant on July 3, 1991,

§2254-Form . .
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by former Counsel Gary Gowen that connected ... Marvin Krause and Gerald

Weakland together in the early December, 1973, planned proposed robbery and

beating of Hilda Krause and her subsequent murder on January 14, 1974; (4) that

the forensic facts in the case at bar support defendant's colorable claimof

factual innocence. (Motion to Dismiss (MTD) , at P. 2-3, 12/3/93; See also

RAB-AOB, at P. 66, reference to MTD, "1 RA 155-176", 10/1/97).

3) On January 14, 1974, Hilda Krause was murdered at her residence located

at 2995 Pinehurst Street, Las vegas, NV. (MTD, at P. 3, 12/3/93; ARB-AOB P. 5)

On January 14, expert pathologist Dr. James Clarke performed a post-morten

examination on decedent Hilda Krause and determined Hilda Krause had been:

(1) gagged in the neck by a scarf Dr. Clarke found tied around Hihlda Krause's

neck; See also, ROAP. 3828, Lns 7-10,

(2) received several deep stab wounds on the right side of her neck directly

behind with the cutting wound; See also ROA P. 3830, Lns 1-10;

(3) received a ligature groove mark extending completely around her neck as a

result of a cord or rope being tightly applied to her neck about a half inch

"ABOVE" the cutting wound; See also ROA P. 3831, Lns 3-9;

(4) strangled; See also ROA P. 3832

(5) again stabbed after her throat was cut where she received additional stab

wounds inside the same original wound or opening in her neck; See ROA P. 3834;

MTD, at P. 2-3, 12/3/93. See also RAB-AOB, at P. 5-6, 10/1/97.

4) There were several police identification officers and one or more

detectives present wvhen Dr. James Clarke performed the autopsy examination

on Hilda Krause on January 14, 1974, at Bunker Brothers Mortuary in Las Vegas,

N evada; MTD, at P. 3, 12/3/93.

5) 1Inhis March 29, 1974, murder confession and subsequent testimony

gcerald Weakland confessed that:

(1) "He used a "single cord" to tie up Hilda Krause's hands and feet with;
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(2) She "did not" resist or struggle with him;

SUPPORTING FACTS:

(3) That he hit her in the back of her head with his fist knocking her unconscious;

(4) That he cut her throat "one time only" from left to right;

(5) That he "did not" get one single drop of blood on himself even though he had

both of his feet planted firmly over her shoulder's at the time he cut her throat;

(6) That he "did not" wait around to find out if she actually died;

(7) That he "did not" strangle her;

(8) That after he cut her throat he then stuck the knife in her mid-line back

and immediately left her bedroom and the crime scene. MTD, at P. 4, 12/3/93;

and WEAKLAND'S May 9, 1989, and May 18, 1989, trial testimony ROA P. 3078-

3082-3083-3084; 4008-4009-10-11-12 vVol. XVI; and, AOB, at P. 34-35-36, in

that WEAKLAND'S testimony conflicts with the testimony of his accomplices,

with the testimony of the coroner and with his own prior statements and

testimony, 6/25/90.

6) Metropolice officers' responding to the crime scene found Hilda Krause:

(1) with her hands and feet "untied";

(2) Found, not one, but "two electrical cords" lying near her body and retrieved

"three electrical cords" from the crime scene;

(3) Found "blood splattered" all over Hilda Krause's bedroom on the doorjam,

bed sheets, lamp shade, base of the lamp, night stand and rug;

(4) Found gauze and a "scarf" wrapped around her neck and,

(5) Noticed Marvin Krause with "blood running down, not the back of his head"

where he had been hit with a blunt instrument, but, instead, the right "front"

part of his face and neck, MTD, AT P. 4-5, 12/3/93

7) At Pages five (5) through eight (8) Petitioner submitted inhis 12/3/93

Motion to Dismiss the facts are unrepelled WEAKLAND never confessed to:

(1) Untying the electrical "cord" from Hilda Krause's hands and feet before

he exited her bedroom;
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(2) Using "two electrical cords" to tie up Hilda Krause's hands and feet;

SUPPORTING FACTS:

(3) That he used three electrical cords" for use at the crime scene;

(4) Using a "cordor rope" on Hilda Krause's throat and applying it tightly

around her neck about a % inch "above" the cutting wound;

(5) Havinga scarf andusing it to tie around Hilda Krause's neck;

(6) Stabbing Hilda Krause "several" times on the right side of her neck;

{7) Strangling Hilda Krause;

(8) StabbingHilda Krause directly behind and parallel to the one cutting wound;

(9) That he again re-inserted the knife into the same wound or opening of Hilda

Krause's throat and commenced to stab her on the right side of her neck

"more" than one time.

Petitioner also argued the State did not develope any positive evidentiary

proof WEAKLAND committed the above-described acts upon Hilda Krause and in

fact, the State "accepted" as "true'" WEAKLAND'S confession toonly those

criminal/physical acts he described and admitted to he inflicted upon Hilda

Krause. MTD, at P. 9, 12/3/93.

8) ’Pletitioner submitted the State has never let WEAKLANDX now his confess-

ion relating to the manner in which he stated he altegedly murdered'Hilda Krause

.+« Was not even close to Dr. James Clarke's scientific medical determination

"she died by other means that WEAKLAND confessed to." MTD, at P. 10, 12/3/93.

9) Petitioner submitted this case, turns on WHO the real person was, and

is, wvho re-inserted that knife again and then commenced to stab her more than

one time on the right side of her neck which caused her death, and WEAKLAND

"was not" the person who re-inserted that knife again which resulted and caused

her death and, the State and its agents have silently known this for nearly 20

years. MTD, at P. 11, Lns 1-9, 12/3/93 Petitioner further submitted, He

who untied the cord from Hilda Krause's hands and feet; He who strangled her

with a scarf or cord or rope; caused a violent struggle to occur; splatter
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blood all over her bedroom; and He who "after" WEAKLAND left Hilda Krause's

SUPPORTING FACTS:

bedroom and re-inserted the knife "again" and commenced to stab her more than

one time on the right side of her neck , "IS THE PERSON WHO MURDERED HILDA

KRAUSE." MTD, at P. 11, Lns 11-27, 12/3/93. Petitioner also contended

he presented concrete positive proof to the Court "that person is the real

killer of Hilda Krause." MTD , at P. 12, Lns 14-22, 12/3/93.

10) Petitioner submitted other factual evidence of innocence inhis 12/3/

93, MTD, at P. 13-14-15-16-17-18 & 19, in that when Counsel Mills pressed

WEAKLM D for a final determination as to what date the three (3) different

dates he testified he allegedly went over to Rosalie Maxwell's house and

entered into an alleged contract murder between Petitioner and Maxwell,

WEAKLAND stated it was January 4th, a Friday night, at approximately 8:00 P.M.

and, that the "documentary and factual" evidence testified to by Ms. Jean Crow

that Maxwell signed into work on January 4th, 1974, a Friday night at 6:00 P.M.

at Caesars Palace Hotel , and signed out of work at 2:00 A.M. on January 5th,

1974, was insufficient to support the jury's conclusion , Petitioner, Maxwell

and WEAKLAND had met at Maxwell's residence between 8:00 P.M. & 9:00 P.M.; on

January 4th, a Friday night and conspired into and entered into a contract

murder with each other to murder Hilda Krause. The other evidence submitted

by Petitioner was that onJuly 23, 1991, during a phone conversation with his

former attorney, Gary Gowen, Gowen told Petitioner during a phone conversation

in October, 1983, informant Costanza told Gowen: "Weakland told me that the

person he was going to rob is the person wvho told Weakland where he 1ived; what

time he left for work; what days of the week it was appropriate to rob him;

that this guy who provided Weakland with this information was an official at

Caesars Palace and 'THEY' had planned this together long before December

1973.'" MTD, at P. 18-19, 12/3/93.

11) The MTD , at P. 19-20-21, consisted of additonal evidence tending to 1link
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Marvin Krause to his wife's murder. Marvin Krause testified at WEAKLAND'S

March 28, 1974, evidentiary hearing and from Pages 3760 to 3766 ,testified that:

(1) Uponreleasing himself after being tied up, he immediately went into the

big bedroom where his wife was 1ying and "plugged in the phone and immediately

called the police;

(2) He then went downstairs immediately and stood in front of the doorway or

the garage and waited for the police";

(3) He was only a few feet away from his wife when he observed her body;

(4) e "did not" see any items present about her body as she was 1lying there;

(5) He did not "touch" his wife or "1ook" her over or "aid" her or even "call

out to her";

(6) He couldn't tell if hiswife was tied up at that time beause "he didn't

take that close of a 1ook nor did he hang around 1long enough to find out";

7) He was "unconscious" during the time of this crime after beinghit in th

"back" of his head with a blunt instrument.

12) GERALD WEAKLAND on October 17, 1995, testified at the evidentiary

hearing before the Honorable Gene Porter, that:

(1)"He had sliced Hilda Krause's throat "once" and did not need to change

that testimony, EHT, at P. 246;

(2) e did not stab her into the throat or neck area, EHT, at P. 246-247;

(3) He did not take a scarf with him nor did he gag her with a scarf, EHT, at

P. 247;

(4) He did not put a ladies scarf around her neck and was never advised by Chuck

Lee , Beecher Avants nor Mel Harmon that a scarf was found around Hilda Krause's

neck, nor was he ever asked by law enforcement individuals about the scarf that

was placed around her neck, EHT, at P. 248;

(5)" He never knew of a scarf or anything about it and in preparation for his

1974 preliminary hearing or any of the statements or testimony he's given in
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this case he has never seen the "autopsy report" and, Lee, Avants nor Harmon

ever discussed the autopsy report with him, EHT, at P. 249;

(6)°He used a telephone cord to tie up Hilda Krause's hands and feet with, but

he did not use that cord to Strangle her with nor did he know that the autopsy

report indicated there was a 1igature groove mark, a choking mark, around her

neck above where her throat was cut, nor did anyone ask him that when he gave

his statement, EHT, at P. 250;

(7) He admitted when he gave his statement on March 29, 1974, he didn't confess

he strangled Hilda Krause and no one involved in this case asked him to explain

"the ligature markings'"raround her neck when he gave his statement, EHT, at 251;

(8)-He reiterated his statement and testimony that he slit Hilda Krause's

throat "once" and then stabbed her in the back and that "was the extent of the

cutting that he did with the knife", EHT, at P. 251;

(9) He "did not reinsert the knife again" 'after' he cut her throat one time,

nor did anyone ask him or told him Hilda Krause was stabbed on the right side

of her neck, until today, EHT, at P. 253;

(10) Mrs Krause did not struggle with him nor did she pull any "hairs" from

his head or Thomas Boutwell's and at all times in her presence they kept their

stocking masks on, EHT, at P. 255;

(11) He did not get any blood on himself, EHT, at P. 255;

(12) He was wearing gloves but did not see any blood on them, he did not scatter

any blood about, nor did the detectives talk to him about the blood they found

scattered about the bedroom, he was never asked about the blood splatter, his

hair or struggle and, that this was the "first time" he was asked these

questions, EHT, at P. 257;

(13) He did not untie Hilda Krause and the last wound he inflicted on Mrs Krause

was vhen he left the knife in her back and did not stick around to check if she

was still alive, EHT, at P. 258;
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(14) No one during the time he gave his statement to the people involved in

this case showed him a photograph of the Krause bedroom when the police arrived

EHT, at P. 261. See also, CROSS-APPELLANT FRANK LaPEWA'S REPLY BRIEF, at P.

5-6-7, 1/15/98.

13) On Appeal, Petitioner directed the Court to the record where he cited

in his argument that in December , 1993, he filed a pro per Motion to Dismiss

the Indictment on the grounds that he had been convicted and sentenced on

charges of hiring WEAKLAND to commit a murder that was not committed by WEAKLAND

and showed the Court the evidence throughout the course of the various proceed-

ings was re-emphasized at the evidentiary hearing, RAB-AOB, at P. 66, 10/1/97;

Petitioner arguedthe prior sworn testimony of Dr. Clarke made it abundantely

clear that the injuries to Hilda Kriuse did not occur at the hand of WEAKLAND

and, the confession and testimony of WEAKLAND do not fit the murder of Hilda

Krause, RAB-AOB, at P. 68, 10/1/97. The State's case therefore did not contain

significant evidence of all the elements of the crimes to convict Petitioner,

and if the testimony of WEAKLAND is to be believed as the State urges, then he

did not kill Hilda Krause and Petitioner cannot be guilty of hiring him to do

so, RAB-AOB, at P. 68-69, 10/1/97. Petitioner pointed out to the Court

WEAKLAND testified in part at £trial as follows:

") Did you simply cut her throat? Did you stab her or cut it?

A. T cut it.

Q. Did you take one cut?

A. Yes." (1 AA 145) RAB-AOB, at P. 66, 10/1/97,

And, at the evidentiary it was explored to be certain WEAKLAND was going to

change his testimony and WEAKLAND testified "A. ... I slit the lady's throat.

I did not stab her in the throat." (5 AA 928-29) RAB-AOB, at P. 67, 10/1/97

14) Petitioner again inhis 1/15/98 Reply Brief presented to the Court

the Merits of the Motion to Dismiss the evidence at the time of his trial,
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only some of which was presented to the jury, shows that he is factually innocent

of the crime for which he was arrested and convicted. The testimony at the EH,

confirmed that the State has not ever, and cannot prove a material element of

the charges levied aggainst Petitioner-that WEAKLAND actually was the assailant

that killed Hilda Krause. The facts presented in the Motion to Dismiss and

confirmed at the EH were that someone other than Petitioner hired WEAKLAND

and either assisted him in the commission of the murder or committed the fatal

acts himself, (CROSS-APPELLANT FRANK LaPRWA'S REPLY BRIEF, CA-FL-RB, at P. 5)

WEAKLAND testimony at the evidentiary hearing corroborated Petitioner's Post-"

Conviction claim that he was factually innocent of the charges in the following

respects:

(1) WEAKLAND reéiteratéd thak he hadonly sliced Hildd Krause's throat once.

(This is contrary to the coroner's findings.):

(2) That he did not stab Krause into the throat or neck area. (This is contrary

to the coroner's findings.):

(3) That he did not take a scarf with himnor did he gag Krause with a scarf.

(This is contrary to the findings at the crime scene.);

(4) That he was never advised by any detectives or prosecutors that a scarf

was found around her neck nor was he ever asked regarding same (5 AA 930);

(5) That he had never seen the autopsy report nor discussed the inconsistency

between same and his stay with any of the detectives or prosecutors(5 AA 931);

(6) That although he had used a telephone cord to tie up Hidda Krause, he did

not strangle her with the cord nor did he know that there was a ligature mark

around her neck (5 AA 932);

(7) That Krause did not struggle with him nor pull any hairs from his head or

that of Thomas Boutwell and at all times in her presence they kept their

stocking masks on (5 AA 937); and,

(8) That he did not scatter any blood, nor did the detectives talk to him about

19-H



~ GROZND  NINE, 00060-REEE RIK N BER nent 7-397800. Filed glg/oo Page 63 of 94

SUPPORTING FACTS: APP. 178

the blood they found splattered about the bedroom and he was never asked about

the blood splatter , his hair or struggle and that he had never been asked

such guestions prior to the evidentijiary hearing. (CA-FL-RB, at P. 5-6-7,

1/15/98 5 AA 939)

15) Petitioner also presented to the Court in his 1/15/98 Reply Brief

CA-FL-RB, at P. 7-8-9 & 10 crucial information was developed during the post-

conviction proceedings implicating Marvin Krause in the event such as having

motive, opportunity, and ability tomurder his wife Hilda Krause:

(1) "iTudge Reynolds , Hilda Krause's son by former marriage testified his

mother indicated to him she had intended to divorce Marvin Krause; that Marvin

Krause could not inherit monies or property under her will had a divorce been

obtained; Her death before divorce enabled him to inherit a sizable sum.;

Petitioner testified at the EH that he had read a 1etter that had been

written by Marvin Krause tohis wife Hilda, that, he did not want his wife to

leave him; he had gambled away all of his money and was penniless (8 AA 1305);

(2) Rosalie Maxwell testified at the EH Marvin Krause stated it was a shame

his wife had not broken her neck instead of her arm when she had previously

fell down the stairs of their home (8 RA 1412);

(3) Opportunity for Marvin Krause tomurder his wife occurred "after" WEAK-

LAND exited her bedroom and left the crime scene with Boutwell at which

time evidence and testimony in the record shows Hilda Krause was stabbed

a minimum of six (6) times and strangled by a scarf and cord or rope, none of

which WEAKLAND claimed responsibility 5 RA 928-929; 933; and WEAKLAND

testified he did not stick around to check if she was still alive 5 RA 940;

The "only“ person" present in the Krause residence after WEAKLAND and Boutwell

left the crime scene was Marvin Krause; The evidence thus points to only one

person in the Krause residence who attacked Hilda Krause after WEAKLAND exited

the bedroom wvhere he 1eft her tied up and that person is Marvin Krause;
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(4) Marvin Krause displayed his anger and temperment before Detective

Avants that when Maxwell came back from Hawaii he was unable to locate her

for several days and commented to Avants that "she was probably shacked-up

with that goddam Frank" or words to that effect; He did not like Petitioner

andtoldMaxwell when he sent her to Hawaii for a week in 1973, she could take

anybody except Petitioner 8 RA 1435;

(5) Gary Gowen's affidavit/declaration identified as Exhibit J in LaPENA'S

PCR Petition regarding a phone conversation Gowen had with eyewitness informant

Costanza in 1983, states the following: "Weakland told him he had personal

knowledge of the proposed victim's residential layout and work time schedule

because the proposed victim was a boss at Caesar's Palace and Weakland had

known hima long time." ;

(6) This declaration by Mr. Gowen corroborated Ted Martinez's evidentiary

hearing testimony that Weakland had personally known Marvin Krause for a

longtime, i.e. 8 years prior to this incident and also Marvin Krause was a

boss at Caesar's Palace i.e., Slot Department Manager and point owner;

(7) Petitioner testifed at the EH, that prior to his second trial he

personally read a poifiee report by a detective who had Marvin Krause under

surveillance at Caesar's Palace and in that police report the detective

indicated he was suspicious of Mr. Krause being involved in the murder of his

wife;

16) Pltitioner presented further information during the post conviction

proceedings contained in his July 11, 1996 "LaPINA'S POST HEARIN G REPLY BRIEF"

implicating Marvin Krause in the murder of his wife such as "KRAUSE MADE

UNCAN NY.§ "TATEMENTS THAT INDICATED HIS INVOLVEMEN T IN HIS WIFE'S MURDER AND

ACTED IN A BTZZARE AND SURPRISING MANNER.

(a) He did not give a complete and truthful statement on January 14, 1974,

when he called the LVMPD Metro Dispatcher and said he was the victim of an
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armed robbery and "assault with hands and fists". Neither Weakland or

Boutwell ever confessed or testified either one of them physically hit Krause

with their "hands and fists". And, Marvin Krause was never asked by detectives

or prosecutors to explain this inculpatory statement;

(b) Marvin Krause did not give a complete and truthful statement to the Metro

Dispatcher that he was the "sole and lone " victimof a crime, when he did not

tell the dispatcher that his was "was also hurt and had been stabbed" with a

knife while she lay face down in a "pool of blood only two or four feet from him

as he talked to the dispatcher". And, Mr. Krause was never asked by LVMPD

detectives why he failed to tell the dispatcher his wife had been severly injured;

(c) When Marvin Krause hung up the phone he immediately went downstairs

(leaving his wife to bleed to death) and waited for the police to arrive. He

was never asked to explain his bizarre and surprising manner in which he left

his wife all alone while he waited outside for the police instead of waiting

for them to arrive in his wife's bedroom to aid her;

(d) The first thing Marvin Krause told Officer Robert Keiser when he arrived

at the crime scene was "my ring and watch" were missing, not that his wife was

hurt and had a knife sticking out of her back. Krause was never asked by Officer

Keiser or Peter Dustin or detectives to explain why he was more concerned about

his "ring and watch" than the severity of his wife's injuries;

(e) Marvin Krause told Officer Keiser his wife was hurt, upstairs and

knocked out (ROA 3268; 3278) and did not mention to him she had been stabbed

(ROA 3284)- He was never asked by detectives or prosecutors why he failed

to tell Officer Keiser or Dustin his wife was stabbed since he according to

Keiger £old him he "aided" his wife by trying to stop her bleeding (ROA 3269);

Surely, if Marvin Krause aided his wife as he claimed he couldn't possibly

vmiss" seeing the knife in her back;

(f) Marvin Krause did not even telephone for an ambulance to rush his wife
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to a hospital , Officer Keiser requested Officer Peter Dustin call an

ambulance {ROA 3264);

(g) Krause told Officer Keiser he was "conscious" during this incident, as

so stated in Keiser's 1/17/74 police report and Chuck Lee's 1/15/74 police

report, yet, Marvin Krause testified he was rendered "unconscious" during

this incident ROA 3760;

(h) Mr. Krause's testimony he did not recognize the "voices" of either of

the intruders, did not notice "any unusual features" of the suspects he

could see and said no when questioned if there was anything particularly

unusual about their voices and could not identify either of them if he saw

them again ROA 3744; Krause and Weakland knew each other before this

incident. Mr. Krause never told homicide detecives, prosecutors or the Court

either prior to, during or after his testimony at Weakland's March 28-29,

preliminary hearing that he personally knew Weakland.Weakland has both a

"distinctive big head" and voice" that is easily detectible to anyone who has

known or spoken to Weakland over any length of time;

(I) Thomas Boutwell, stated that he had the impression and feeling at the

Krause residence that Marvin Krause "was waiting to be robbed" or knew what

was going on;

(j) Marvin Krause made admissions to Geneva Blue of his hatred for his wife

(Blue testimony before Judge Thompson on January 20, 1977;

(k) Both Marvin Krause and Weakland hated Petitioner;

(1) Weakland's March 29, 1974 statement (ROA 2390) provides further infer-

ences Weakland knew Marvin Krause when Weakland stated: "I knew the Country

Club anyway cause I had access to it... I had been able to get on the golf course

because I had cleaned the swinning pool so I had a permit to go on the golf

course;

(m) At the evidentiary hearing, State's Exhibit 7 was admitted showing

19-1,
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Hilda Krause face down in a pool of blood on the carpet in her bedroom

with a knife stuck in the middle of her back. yet, Marvin Krause

testified he did not see anything around his wife's body "despite the presence

of the knife, blood, and cord". (LaPENA'S POST HEARING REPLY BRIEF, at

P. 12-13-14-15-16-17-18 & 23, 7/11/96)

17) Petitioner testified that WEAKLAND'S confession was overwhelmingly

inconsistent to how he claimed he committed the murder when compared to Dr.

Clarke's autopsy findings and after cross-referencing Weakland's confession;

Krause's statements to Officer Keiser with Krause's March, 1974 testimony

and Chuck Lee January 15, 1974, police report, he stated to himself that if

WEAKLAND didn't do those criminal acts upon Hilda Krause , he described,

"who did?", and that indicated to him there was a "second assailant", at the

crime scene. And who was and who hired this second assailant tokill Hilda

Krause and if the second assailant wasn't hired by anybody, what motive, purpose

or reason would this person have togain by killing her? But indeed, whoever

is was, did it, and convinced Petitioner there was a second assailant and

this should have been pursued strenuously right from the beginning because

the evidence was right there. EHT P. 616-617

18) The State admitted to the fact, "a second assailant existed", when

they stated in their Post-Hearing Brief, at P. 18, they had possession of

information regarding the second assailant. (9 AA 1547)

19) On December 7, 1998, in a split decision, Petitioner's conviction and

sentence was reinstated by the Nevada Supreme Court . On January 15, 1999,

Petitioner filed a Petition for Rehearing (PFR), stating the Court had

misapprehended and disregarded numerous facts upon wvhich the District Court

based its decision in ordering a new trial as well as to other numerous crucial

facts.

(1) At PFR Petitioner reminded the Court that in its 1993 Order the Court

19-M
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stated that Petitioner had set forthclaims, that if true, would entitle him

torelief. And, Petitioner proved his allegations before a court that made

specific and detailed factual findings. PFR, atP. 2,1/15/99

(2) Certain portions of the factual recitation made by the Court in its

decision , illustrates the complete misapprehensionofithe.facts shown by

Petitioner that demonstrate not only that he received ineffective assistance

of counsel, but that he is actually and factually innocent of the crime which

he was convicted, where the Court found that the evidence at trial showed: "the

police ... found the deceased Mrs. Krause gagged with a scarf tied loosley

around her neck, ... An autopsy reveated Mrs. Krause had been strangled ...

and that she had sustained several stab wounds to her neck 'after®' her throat

had been slit." PFR, at P. 2-3, 1/15/99.

(3) Petitioner presented to the Court that the testimony from Jerry Weakland

both at the second trial and at the evidentiary hearing was that he did not

strangle Mrs. Krause and did not stab her in the neck area after her throat

had been s1it (1 AA 144-46). The fact that Weakland, in essence denied inflic-

ting the vast majority of the injuries to Mrs. Krause made it very clear "that

a second assailant" must have been involved and quite l1ikely was the individual

that killed Mrs. Krause PFR, at P. 3, 1/15/99.

(4) Pretitioner presented evidence to the Court the facts were clear that

Mr. Krause was "alone" in the house with Mrs. Krause, after Weakland and his

accomplice Boutwell, left the residence. PFR, at P. 3, 1/15/99

(5) Patitioner pointed out to the Court it misapprehended the extent of the

cross-examination of WEAKLAND by trial counsel of WEAKLAND'S inconsistencies

as simply cross-examining WEAKLAND about the inconsistency did not present

the available defense that WEAKLAND did not kill Mrs. Krause and therefore

petitioner was not responsible for her death and could not be guilty of murder

PFR, at P. 4, 1/15/99.
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20) Pletitioner specifically directed the Court to the fact the State,

in it 's post hearing brief, acknowledged the existence and viability of the

"second assailant" theory in proclaiming that "(a)ll information in

possession to the State regarding this "second assailant" was disclosed.'"

PFR, at P. 4, 1/15/99.

21) Petitioner presented to the Court the difference of the specific

questions and answers WEAKLAND gave at the trial level and 1995 evidentiary

hearing, as to what WEAKLAND should have been confronted with and forced to

admit before the jury. PFR, at P. 4-5-6-7, 1/15/99. And, argued the record

establishes that the Court misapprehended the extent of the cross-examination

of WEAKLAND and the nature of the available evidence to impeach WEAKLAND.

22) The appellate court also failed to address themerits of the Motion

to Dismiss filed by Petitioner and the subject of the cross-appeal, other than

to state that "(h)aving concluded that LaPmN A was properly convicted at his

1989 trial, we affirmthe district court's denial of LaPENA'S motion to dismiss

charges against him." 114:Nev. Ad. Op. 124, at 22. The Court failed to

discuss any of the concrete facts that casts serious doubt on the guilt of

Petitioner that was never presented at his trial. PFR, at P. 7-8, 1/15/99

g4

23) Petitioner also testified prior to trial he was offered a deal

that would have allowed him to be released with credit for time served,

hoWever, he rejected the offer as it was a moral decision and he could

not bring himself to do it (8 AA 1299) RAB-AOB, at P. 29-30, 10/1/97 .
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Exhaustion of state court remedies regarding Ground 9:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

__Yes X No. Ifno,explain why not: Ineffective Counsel

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

X Yes ___ No. Ifno, explain why not: Post-Conviction Relief

If yes, name of court: . Eighth Judicial District Court date petitionfiled _6_'3 _ / 92
12/6/93

Did you receive an evidentiary hearing? X _Yes ___ No. Did you appeal to the Nevada Supreme

Court? X Yes ___ No. Ifno, explain why not: Cross-Appeal

If yes, did you raise this issue?_X_Yes ___ No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes __ No. Ifyes, explain why:

If yes, name of court: date petition filed / !
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court? __ Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?___ Yes __ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,
explain: ‘N/A

§2254-Form

ef.1/97
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
GROUND 10

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Fourteenth Amendment right to the United States Constitution

(State withheld Brady material from the defense and violated

based on the :
se facts the Mandate of the Nevada Supreme Court)

o

1) OnMarch1ll, 1986, the district court ordered the State to disclose

all police documents relevant to C.I. Costanza and submit a certificate of

compliance with the order (ROA P. 898-899).

2) The district attorney's office and police department submitted a

joint certificate on March 21, 1986, attesting that all documentation

except one sensitive report unrelated to the prosecution, were disclosed to

the defense.,
3) OnApril1ll, 1988, Petitioner filed a "Motion for Evidentiary Hearing

to Determine Plaintiff's Compliance or lack Thereof with Defendant's Discovery-

Request". The motion alleged that the State "failed tou disclose all material

on Costanza". Followingoral arguments on April 21, 1988, thedistrict court

denied the said motion and Petitioner appealed.

4) On August 26, 1988, in LaPena v. Eighth Jud. Dist. Ct. Case No. 18963,

the Court granted Petitioner Mandamus relief and concluded, the State failed

to rebut Petitioner's prima facie showing that the State had not fully

complied with his discovery requests and the district court's previous order

to produce. The State was ordered to produce any and all known and available

evidence concerning Costance to the defense as well as any other Brady

material.

5) An evidentiary hearing was held beforeJfudge Thomas Foley on October

§2254-Form
eff. 1/97
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26-27, 1988. By Order dated November 22, 1988, Judge Foley denied the motion

finding that the prosecution "complied with the court's order requiring

disclosure of 'all' material relating to Costanza.'"

6) Until the October, 1995, evidentiary hearing, there were items con-

cerning crucial witness Costanza that were withheld from the defense at the

1988 hearing and May, 1989, trial. Petitioner presented to the Court on

appeal those items withheld by the State per their 1988 Mandate Order as follows:

(A) The contents of interview conducted by Chuck Lee in New Jersey that lasted

for "several hours" according to the memorandum prepared by Lee. The contents

of that interview have been lost forever due to Lee's failure to document the

contents of the interview and his claimed inability to now recall the contents

of the interview (6 AA 1066). The report of Lee was marked into evidence as

Exhibit 11 at the evidentiary hearing. Under questioning by Judge Porter

Lee admitted Costanza feared for his safety if returned to Nevada (Lee did not

mention this in his report); Lee also stated Costanza thought that either

himself or his family members were in jeopardy and the possibility existed

that he was concerned that he was going to be implicated in the murder, RAB-

AOB, at P. 20-21; 70-71-72-73, 10/1/97;

(B) The contents of the interview in Florida between Lee and Costanza . No

report wvas ever produced with respect to this conversation and Gowen and

Wysocki were aware of the conversation. When questioned again at the EH

Lee again could only recall that after court he had a conversation with

Costanza, RAB-AOB, at P. 73-74, 10/1/97.

(C) Contents of interview, taped and handwritten statement from WEAKLAND

concerning Costanza. Exhibit B, as introduced at the 1995 hearing showed

that on September 16, 1983, Lee had gone to interview WEAKLAND at the Nevada

State Prison concerning WEAKLAND and obtained a handwritten statement and

taped statement from WEAKLAND (6 AA 1052). No counsel for Petitioner, nor
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Petitioner himself, had ever been provided with or seen or heard a copy of

these documents. On appeal, Petitoner argued that WEAKLAND'S statements

fell under the penumbra of the district court and Supreme Court's orders and

the State failed to comply with those orders, RAB-AOB, at P. 74, 10/1/97;

(D) Failure to reveal additional favors done for WEAKLAND.

1) Chuck Lee vhomaintained a relatively close relationship with WEAKLAND

while WEAKLAND was in prison had seen WEAKLAND in prison on several occasions

where WEAKLAND had provided Lee with information on other cases;

2) Lee was aware when WEAKLAND got into trouble in prison and Lee "might have"

contacted someone in the prison system for WEAKLAND;

3) Lee alsorecalled that a letter was sent in support of WEAKLAND although

he couldn't recall the specifics. "Nothing about these additional

contacts or assistance was revealed to the defense prior to trial, RAB-AOB,

at P. 74-75, 10/1/97.

7) Petitioner presented to the appellate court on appeal, that the evid-

ence and testimony at the 1995 evidentiary hearing established that the State

withheld information about Costanza and the State's ongoing relationship

and contact with Costanza. Additionally, the State dlsd=failed to reveal

the extent of the assistance given to WEAKLAND over the years and to the

defense prior to trial RAB-AOB, at P. 75, 10/1/97.

8) Gary Gowen testified at the 1995 EH, that he had personally gone

through the discovery files of the District Attorney and had never seen the

interoffice memorandum that described the interview of Lee with Costanza in

New Jersey , RAB-AOB, at P. 26, 10/1/97 7 AA 1177-1179.

9) Petitioner testified at the 1995 FH, that the 1988 order required a

hearing on compliance with providing information on Costanza (8 AA 1318) and

despite all of his knowledge about the case over the years, he had never known

about the visit and interview with Costanza in NJ until it was brought out
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during the evidentiary hearing (8 AA 1319-1320). The same is true with

the information about the interview and tape of an interview with WEAK-

LAND by Lee at the Nevada State Prison concerning Costanza (8 AA 1322;

1325) RAB-AOB, at P. 30, 10/1/97. And, that the twomemo's or reports by

Lee never surfaced or were disclosed at the time of the 1988 evidentiary

hearing, E.H.T., at P. 641.

10) On appeal, Petitioner argued these violations denied him af a

fundamentally fair trial and due process of law and is entitled to have

the charges dismissed against him (RAB-AOB, at P. 75, 10/1/97).

11) At the 1995, evidentiary hearing Gary Gowen gave testimony that

relates back to GROUND ONE, Sections 4; 5; 6; 7; 8; & 11 vhen Gowen testified

that on January 15, 1985, while in Carson City, he learned that Costanza had

been picked up in Florida (7 AA 1172). Wysocki had informed him that METRO

was really bent out of shape because they had been jerked off the case by the

District Attorney's Office, vhich prompted him to dispatch Wysocki to Florida

to interview Costanza (7 2AA 1174). He (Gowen) later learned that Costanza

had been discharged for the State's failure to have the original documents

on file and within a week or so after the Florida incident, he had the occasion

to run into Lee outside the courthouse and Lee explained he did not know that

he was supposed to have documents with him when he went to Florida (RAB-AOB,

at P. 25, 10/1/97 , 7 AA 1175-1176)

12) Investigator, Michael Wysocki, also gave testimony at:the 1995,

hearing that relates back to GROUND ONE with said Sections when he testified

on January 15, 1985, Detective Hatch advised him that Costanza had been picked

up in Florida and was ina jail facility (6 AA 1103). Hatch further advised him

that homiicde had been removed from the extradition and that Lee and John

Finger were in the process of going back to see Costanza (6 AR 1105). After

speaking with Gowen the following night he left for Florida to make contact
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with Costanza (6 AA 1106). During a plane change in Houston, he ran into

Lee and Finger and was informed Costanza was released because "the necessary

papervork was not" presented to the court (6 AA 1106). He then continued on

to Florida and spoke to "Court personnel” and was advised that Costanza had

been relesed because there was no supporting documentation or certified

copies of the application and certification of the material witness warrant

RAB-AOB, at P. 21-22, 10/1/97 6 AA 1108.

13) 1In Petitioner's PFR he stated the Court misapprehended that attorney

Gary Gowen tried to compel Costanza's attendance through the use of the

Interstate Compact. This is not correct. Although Gowen tried the civil

remedy to have Costanza appear before a local judge to submit -under the

Interstate Compact to take his deposition and NewJersey did not have such a

reciprocal law, Gowen VYentured to use a material witness warrant

“14) The Court misapprehended in its conclusion that @owen did not

utilize the Uniform Act by accepting the State's unstantiated speculation

that "Gowen deliberately, ignored available means of gaining Costanza's

attendance as a 'strategic delay tactic!'" because, if the State accepted

the unfounded speculation of the State, it must also then find that attorneys

Mills and CGarter deliberately ignored available means to gain delays in the

case, "a finding that the Court did not make in it's Opinion", PFR, at P. 8-9-

10, 1/15/99;

15) Petitioner also pointed out to the Court that their statement was

contrary to the record in the case that, Gowen did not specify the nature of

the information Costanza gave him in 1983, stating that "because LaPENA has

failed to present any evidence that the substance of Costanza's 1983

conversation with Gowen would provide any additional information not

previously presented to the ‘j‘ury he has failed to show prejudice by any

of counsel's alleged deficiencies." PFR, at P. 10, 1/15/99 ;
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16) 1In Petitioner's PFR he reminded the Court that Judge Porter who

listened to five days of live testimony concerning inter alia, the

importance of the Costanza information and was able to asses the

credibility of the witnesses took an active role in seeking the proper

factual findings and engaged in the following conversation with Gowen

during his testimony that Costanza told Gowen more than what he told detective

Whitney in that Costanza told Gowen that when he met Weakland two weeks

prior to Christmas, Weakland had a "full diagram of the Krause household",

the schedule of the individual and knew that the individual worked at

Caesars Palace PFR, at P. 10, 1/15/99;

Upon further gquestioning by Judge Porter who stated he and Gowen

we're a lot more detailed in their Costanza conversation, Judge Porter

asked Gowen what else did Costanza tell you, Gowen responded, Costanza

told him Weakland said he received this information from an employee at

Caesars Palace, and that he knew this person that they targeted for a

burglary carried a lot of cash, bearer bonds and had a lot of valuables

that were worth while in taking (7 AA 1203) PFR, at P. 11, 1/15/99.

17) Petitioner argued that this information described by Gowen was

not presented to the jury in any form during his trial and the record shows

that Gowen did not pass this information on to Petitioner until well after

he was convicted and, that contrary to the Court's opinion Petitioner did

present direct testimony as to the contents of the conversation between Gowen

and Costanza that was materially beyond what was presented to the jury,

PFR, at P. 11, 1/15/99.

18) On Octoker 8, 1999, the Court, without opinion, denied Petitioner's

pPetition for Rehearing and, on October 26, 1999, the Nevada Supreme

Court issued a Remittitur,
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Exhaustion of state court remedies regarding Ground 10:
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

___Yes _X No. Ifno,explain why not: State never disclosed this evidence ,

despite District and Appellate Court Orders to do so

> First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

X Yes ___ No. Ifno, explain why not: PETITION FOR POST-CONVICTION RELIEF

If yes, name of court: Eighth Judicial District Court date petitionfiled 6 / 3 /92

Did you receive an evidentiary hearing? _X_Yes ___ No. Did you appeal to the Nevada Supreme
Court?_X Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?_X_Yes __ No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes ___ No. Ifyes, explain why:

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?_ Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?__ Yes ___ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? ___ Yes ___ No. Ifyes,

explain:

§2254-Form
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WHEREFORE, petitioner prays that the court will grant him such relief to which he is

entitled in this federal petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 by a person in

state custody.
FRANK LaPH A ﬁddmé % (‘3,‘4‘
(Name of person who wrote this (Signature of Plaintiff)

complaint if not Plaintiff )

7/ / / &L&Dﬁ 2

(Date)

(Signature of attorney, if any)

(Attorney s address & telephone number)

DECLARATION UNDER PENALTY OF PERJURY

I understand that a false statement or answer to any question in this declaration will subject me to
penalties of perjury. | DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.
See 28 U.S.C. § 1746 and 18 U.S.C. § 1621.

Executed at _S.N.C.C., Jean, Nevada on July
(Location) (Date)
P. 0. Box 100
Jean, NV 89026

= f 28907
(Signature) (Inmate prison number)
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FRANK R. LaPHNA
NDOP #28907
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JEAN, NV 89026

UNITED STATES DISTRICT COURT
DILSTRICT OF NEVADA
FRANK RALPH LaPINA,
Petitioner,
-vs-
RICK WALKER, Warden, PETITIONER'S EXHIBITS

Respondent.

ATTACHED OPINIONS

1. LaPENA v. State, 92 Nev. 1, 544 P.2d 1187 £1976) (3-2 split
decision on probable cause);

2. LaPENA v. State, 98 Nev. 135, 643 P.2d 244 (1982)(Reversed
and Remanded, prosecution would not let Weakland reap the
benefits of his plea bargain until after he had incriminated
LaPena at the preliminary hearing. The plea bargain was thereby
used to induce cooperation and Weakland claimed to have been
coerced into making the incriminating statements)

3. Weakland v. State, 96 Nev. 699, 615 P.2d 252 (1980) (evidence of
Weakland's perjury not overwhelming, when charged by State,
Weakland committed perjury when he testified LaPena had nothing
todowith this crime stating his prior statements and testimony
at LaPena's 1974, preliminary hearing were untrue);

4, State v. LaPena, 114 Nev. 1159, 968 P.2d 750 (1998) (split-
decision overturning District Court Judge granting LaPena
habeas corpus relief and new trial on ineffective assistance
of counsel)
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5. LaPena v. Eighth Judicial District Court, Case #14640
(August 31, 1983) Order Granting Writ of Mandate)

6. LaPena v, Eighth Judicial District Court, Case #16196
(October 22, 1985) Order Granting Writ of Mandate)

7. LaPena v. Eighth Judicial District Court, Case #18963
(August 26, 1988) Order Granting Writ of Mandate)

8. Metro Intelligence Officer, Michael Whitney's January 18,
1974, Police Report RE: Confidential Informant's Knowledge

of Hilda Krause homicide.

9. Metro Homicide Detective Chuck Lee's February 8, 1974,
Police Report Re; C.I.

10. Order of Remand, Nevada Supreme Court, November 24, 1993

11. Nevada Supreme Court Justice E.M. Gunderson's statement

that Weakland's first statement to police and prosecutors

was Marvin Krause had hired him to kill his wife

12, Judge Gene Porter's Findings of Fact, Conclusions of Law

13. Remittitur, Nevada Supreme Court, October 26, 1999
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FRANK RALPH LAPENA aANp ROSALIE MAXWELL,
APPELLANTS, v. THE STATE OF NEVADA, RESPOND—
ENT.

No. 8063

January 2, 1976 544 P.2d 1187

Appeal from orders denying petition for writs of habeas cor-
pus. Eighth Judicial District Court, Clark County; Carl J.
Christensen, Judge.

Accused filed petitions for writs of habeas corpus, on
grounds that testimony of alleged accomplice was insufficicnt
to bind them over for trial. The district court denied petitions.
and accused appealed. The Supreme Court, ZENOFF, J., held
that independent evidence presented at preliminary hearing
was sufficient to support alleged accomplice’s testimony that
he had been hired by accused to murder victim; that hearsay
testimony by second accomplice to robbery-murder, regarding
statements made by murderer, was admissible; and that fact
that admitted murderer’s charge was reduced to second-degree
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murder in exchange for his testimony did not affect admissi-
bility of his testimony.

Affirmed.

GUNDERSON, C. J., and BATJER, J., dissented.

Goodman and Snyder, and Douglas G. Crosby, of Las Vegas,
for Appellants.

Robért List, Attorney General; George E. Holt, District
Attorney, and Dan M. Seaton, Deputy District Attorney, Clark
County, for Respondent.

1, CRIMINAL Law,

Although independent corroboration is necessary to support
testimony of accomplice, such corroboration need not be fourd
in single fact or circumstance, but, rather, several circumstances
in combination may be sufficient if circumstances and evidence
from sources other than testimony of accomplice tend on whole
to connect accused with crime charged. NRS 175.291, subd. 1.

. CRIMINAL Law,

Where, in addition to testimony by purported accomplice that
accused offered to pay him to murder victim, there was evidence
that victim’s husband had illicit relationship with one accused and
that such accused occasionally received money from husband, trial
court was justified in finding that murderer’s testimony was ‘‘cor-
roborated by other evidence” within meaning of statute requiring
independent evidence to support testimony of an accomplice. NRS
175.291, subd. 1.

3. CRIMINAL Law,

Hearsay statements made by murderer to accomplice in
murder-robbery did not constitute “testimony” of accomplice
within meaning of statute requiring the corroboration of accom-
plice’s testimony by independent evidence, and were admissible at
preliminary hearing of accused charged with hiring murderer to
kill victim. NRS 175.291, subd. 1.

4, CRIMINAL Law,

Fact that confessed murderer’s charge was reduced to second-
degree murder in exchange for testimony inculpating accused as
perpetrator of murder merely affected weight of such testimony,
not its admissibility.

()

OPINION

By the Court, ZENOFF, J.:

Frank LaPena and Rosalie Maxwell were charged as princi-
pals in the robbery of Marvin and Hilda Krause and in the
murder of Hilda Krause on January 14, 1974. That the robbery
and murder occurred is not in issue. Maxwell and LaPena
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appeal from orders denying their petition for habeas corpus.
“They contend that for lack of sufficient corroborating evidence
to the testimony of accomplice Gerald Weakland, who admitted
the commission of the crime, they should not be bound over for
trial. : '

LaPena and Rosalie Maxwell apparently believed that Mar-
vin Krause was a man who possessed substantial wealth. Evi-
dently, Rosalie and Krause had been meeting surreptitiously for
a period of time prior to the robbery and killing. Weakland tes-
tified at the preliminary hearing that he was hired by LaPena to
kill Hilda Krause so that Rosalie would be in a position to enjoy
Krause without interference from his wife. LaPena would profit
because he was Rosalie’s true lover and he would stand, he
hoped, as a pecuniary beneficiary to.the Krause-Maxwell rela-
tionship.

NRS 175.291(1) provides:

“A conviction shall not be had on the testimony of an accom-
plice unless he is corroborated by other evidence which in itself,
and without the aid of the testimony of the accomplice, tends to
connect the defendant with the commission of the offense; and
the corroboration shall not be sufficient if it merely shows the
commission of the offense or the circumstances thereof.”

[Headnote 1]

Since Weakland is an accomplice we must determine what
evidence is present independent of the accomplice testimony to
connect LaPena and Maxwell with the crime. The necessary
corroboration need not be found in a single fact or circum-
stance, rather several circumstances in combination may satisfy
the statute. If circumstances and evidence from sources other
than the testimony of the accomplice tend on the whole to con-
nect the accused with the crime charged, it is enough. LaPena
v. Sheriff, 91 Nev. 692, 541 P.2d 907 (1975); Lamb v. Ben-
nett, 87 Nev. 89, 482 P.2d 298 (1971).

The composite of facts and circumstances as established by
the testimony of many witnesses take the two accused beyond
the status of mere casual association with Weakland. See Eckert
v. State, 91 Nev. 183, 533 P.2d 468 (1975); Austin v. State,
87 Nev. 578, 491 P.2d 724 (1971); Ex Parte Hutchinson, 76
Nev. 478, 357 P.2d 589 (1960). From the testimony of other
witnesses it is established that LaPena was not merely an
acquaintance of Weakland, as we noted in LaPena v. Sheriff,
supra, but one who with Maxwell had a motive to get rid of
Hilda Krause and who was therefore linked inculpably to
Weakland in a criminal scheme.
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Among the witnesses were persons related to Weakland,
brothers, sister-in-law and former wife, all of whom had been
brought into contact with Frank LaPena by Weakland, as well
as others. Their testimony concerned events and conversations
that transpired proximately before and after the crimes were
committed.

For a short period preceding the offenses, Jerry Weakland
lived in the residence of his sister-in-law, Sandra. She testified
to receiving phone calls from a “Frank™ at her home. The tele-
phone number she noted was traced at the preliminary hearing
to Frank LaPena. She eventually was introduced to LaPena by
Weakland and she knew of no other acquaintance of Jerry’s
who bore the same first name of “Frank.”

Additionally, in the daylight hours after the crimes were com-
mitted Weakland brought a portable TV set to her home. A
portable TV set was part of the loot from the robbery. She
added that the TV set was quickly taken from her dwelling by
Jerry’s brothers and destroyed, which as they testified was
because of the surveillance of Jerry by the police after January
14,

Certain jewelry was taken from the Krauses by the culprits,
principally a watch and a ring. Jerry gave a friend and a brother
a watch and a ring that answered the description of the Krause
jewelry. Gail had been taken to Rosalie Maxwell’s residence
prior to the commission of the crimes by her former husband
and after the crimes she was sent twice by Weakland to pick up
cash from LaPena. Weakland also showed his ex-wife, Gail,
$1,000 in cash in $100 bills that came suddenly into his posses-
sion at or about the time of the robbery and murder. She also
saw him hide a watch and a ring a few hours after the time the
crimes were committed.

Weakland testified that he borrowed his former wife’s 1973
Monte Carlo automobile at 3:00 a.m., January 14. Together
with Thomas Boutwell they drove to a point near the Krause
residence and parked it. After gaining entrance to the house he
detailed how Boutwell tied up Marvin Krause and took him to
a room away from where they met Hilda Krause. Jerry then hit
Marvin Krause over the head with a .38 caliber pistol rendering
him unconscious. Boutwell proceeded to strip Krause of his
jewelry and what little cash he found on Krause’s body. At the
same time Weakland took Mrs. Krause to another room, bound
her arms behind her, fashioned her with a gag and hit her on the
head with his fist which was covered with a black leather glove.
He had obtained, prior to this event. a pair of black leather
lead-filled gloves from LaPena. While she was thus unconscious,
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he turned her face down, pulled her head up by the hair and cut
her throat.

Boutwell was in another part of the house at the time appar-
ently unaware of the murder. Together they carried the TV set
outside to Krause’s Cadillac automobile and drove to the Monte
Carlo car. When they were moving the TV set into the rear por-
tion of Gail Weakland’s automobile a corner of the TV set
ripped the liner of the car top. Gail testified she recalled that
her car was in good shape when Jerry borrowed it but that when
it was returned she noted the tear in the roof. This occurred
during the morning hours following the murder.

Gail corroborated Weakland’s testimony that together they
went to Lake Havasu after the crimes (although she did not
know that crimes had been committed) and that she was pres-
ent when Weakland attempted to call LaPena long distance
from their motel room, to which the motel manager also testi-
fied.

Gail testified further and variously about Weakland sending
her to LaPena for money on two occasions, that she returned
the black gloves to LaPena at the Hacienda Hotel under furtive
circumstances and even that prior to January 14 he showed her
a hand-drawn map of the Krause residence which he later
destroyed in her presence.

[Headnote 2]

Rosalie Maxwell admitted to a detective that she was a sex-
ual companion to Marvin Krause while his wife was out of the
city; that Krause gave her money from time to time; and that
Krause was her “live one” but Frank LaPena was her true
lover. The totality of the testimony and evidence are supportive
of inferences that Rosalie Maxwell and LaPena sought to elim-
inate Hilda Krause so that Rosalie and LaPena would be in a
position to enjoy Krause’s wealth without Hilda’s interference.
For this, Weakland was to be paid $10,000 by the end of the
year.

One of Weakland’s brothers told of instructions from Jerry
that if Jerry were ever in circumstances where he needed
money, the brother was to see “Frank” and he wouid get some.

Additional permissible inferences can be drawn from the tes-
tiimony of Bobby Webb, Mary Bordeaux and police officer
Avants. LaPena v. Sheriff, supra; Goldsmith v. Sheriff, 85 Nev.
295, 454 P.2d 86 (1969). Weakland, the accomplice and
coconspirator, told Webb of the contemplated robbery and indi-
cated that a friend of his had supplied him with 2 map to the
apartment, that he had given him information on what time




HENNIE v. STATE Nev. 761
Citoas 968 P.2d 761 (Nev. 1998)

The district court conducted hearings on
LaPena’s post-conviction proceedings and
hearings. The district court took evidence
and made certain findings of fact that I do
pot think should be violated by this court. I
gee no reason to intrude into the district
court's discretion or to set aside the district
court’s dismissing the charges againsi LaPe-
na. I dissent from this court’s overruling of
the district court’s proper ruling in tlds case.

W
o E‘" NUMBER SYSTEM
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Edward Robert HENNIE, Appellant,
v.
The STATE of Nevada, Respondent.
No. 28642.

Supreme Court of Nevada.

Dec. 14, 1998.

The District Court, Lyon County, Mario
G. Recanzone, J., denied defendant’s motion
for a new trial following his conviction .of
burglary, grand larceny, felony theft from a
vending machine, and attempted theft. De-
fendant appealed. The Court of Appeals held
that newly discovered evidence justified a
new trial,

Reversed and remanded.

L Criminal Law ¢=938(1)

Grant or denial of a new trial on the
ground of newly discovered evidence is with-

in the discretion of the trial court. N.R.S.
176.515.

2 Criminal Law ¢=938(1)

General standard for a new trial based
 newiy discovered evidence is that: (1) the
®vidence must be newly discovered; (2) it
Tust be material to the defense; (3) it could
"‘f.t have been discovered and produced for

U even with the exercise of reasonable
- &ence; (4) it must not be cumulative; (5)

it must indicate that a different result is
probable on retrial; (6) it must not simply be
an attempt to contradict or discredit a for-
mer witness; and (7) it must be the best
evidence the case admits. N.R.S. 176.515.

3. Criminal Law &=942(1)

Newly discovered impeachment evidence
may be sufficient to justify granting a new
trial if the witness impeached is so important
that impeachment would necessitate a differ-
ent verdict. N.R.S. 176.515.

4. Criminal Law &942(1)

Evidence that witnesses who testified
against defendant accused of burglary, grand
larceny, and theft, conspired with each other
to murder witness' ex-wife and that one wit-
ness was substantially in debt to the other,
was not cumulative but justified a new trial;
defendant claimed he was framed by wit-
nesses, defendant was largely convicted
based on the testimony of the witnesses, jury
was under the mistaken impression that wit-
nesses were neutral, and knowledge of the
conspiracy was critical to defendant’s de-
fense. N.R.S. 176.515.

Patrick Gilbert, Minden, for Appellant.

Frankie Sue Del Papa, Attorney General,
Carson City; Robert E. Estes, District At-
torney, and John Paul Schiegelmilch, Deputy
District Attorney, Lyon County, for Respon-
dent.

OPINION

PER CURIAM:

Between October and December 1994, a
series of property crimes was committed in
the Fernley, Nevada area. Based largely on
circumstantial evidence and the testimony of
the State's two key witnesses, Stanley Brown
and Maurice Marineau, appellant Edward
Robert Hennie was ultimately charged with
committing the crimes,

During trial, Hennie asserted his inno-
cence and claimed that he had been framed
for the various crimes by his roommates,
Brown and Marineau, At the conelusion of
trial, the jury found Hennie guilty of burgla-
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the only independent witness who could
hear and see the transaction in question.
He was a material witness whose identity
should have been disclosed. The magis-
trate’s refusal to require disclosure or dis-
miss the charges was error. Thus, the dis-
trict court correctly granted Vasile’s habeas
petition. NRS 171.196(4). See Routhier v.
Sheriff, supra.

In light of our ruling, it is not necessary

to decide other grounds for dismissal raised
in the habeas petition.

Affirmed.
(]
O & KEYNUMBERSYSTEM
¥

Frank LaPENA, Appellant,
v.
The STATE of Nevada, Respondent.

No. 10938.
Supreme Court of Nevada.
Jan. 10, 1980.

Defendant was convicted before the
Eighth Judicial District Court, Clark Coun-
ty, Carl J. Christensen, J., of second-degree
kidnapping and battery with the use of a
deadly weapon, and he appealed. The Su-
preme Court, Mowbray, C. J., held that: (1)
trial court did not err in admitting witness-
es’ extrajudicial statements under cocon-
spirator exception to hearsay rule, and (2)
evidence independent of testimony or extra-
judicial statements of accomplices was in-
sufficient.

Reversed and remanded.

1. Criminal Law &=427(5)

Under coconspirator exception to hear-
say rule, independent evidence necessary to
show existence of conspiracy need only be
slight, although it must be independent of
extrajudicial statements sought to be ad-
mitted. N.R.S. 51.035, subd. 3(e).

604 P.2d—19

2. Criminal Law &=427(5)

In prosecution for second-degree kid-
napping and battery with the use of a dead-
ly weapon, trial court did not err in admit-
ting witnesses’ statements to third parties
under coconspirator exception to hearsay
rule, where evidence of conspiracy was sup-
plied by direct testimony at trial of one of
the conspirators; such testimony was evi-
dence independent of conspirators’ extraju-
dicial statements so as to permit their intro-
duction under coconspirator exception.
N.R.S. 51.035, subd. 3(e).

3. Criminal Law =511.2

Statute which provides that accused
may not be convicted on testimony of ac-
complice unless accomplice is corroborated
by other evidence which in itself tends to
connect defendant with commission of of-
fense demands more than evidence which
casts grave suspicion on defendant. N.R.S.
175.291, 175.291, subd. 1.

4. Criminal Law ¢=511.2

In prosecution for second-degree kid-
napping and battery with use of a deadly
weapon, no evidence was present indepen-
dent of testimony or extrajudicial state-
ments of accomplices which tended to con-
nect defendant with commission of offense,
and thus evidence was insufficient to com-
ply with statute providing that the defend-
ant may not be convicted on testimony of
accomplice unless accomplice is corrobo-
rated by other evidence which in itself
tends to connect defendant with commission
of offense. N.R.S. 175.291, 175.291, subd. 1.

5. Criminal Law &=543(1)

Admissibility of preliminary hearing
testimony in later proceedings is governed
by statute providing that such testimony
may be used as substantive evidence in
criminal trial only when witness is sick, out
of the state, dead, or when his personal
attendance cannot be had in court; such
statute, which deals specificaily with issue
of admissibility of preliminary hearing tes-
timony of witness who persistently refuses
to testify, prevailed over general evidence
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code provision governing admissibility of
former testimony of unavailable witness.
N.R.S. 51.055, subd. 1(b), 51.325, 171.198,
subd. 7.

Bell, Leavitt & Green, Chtd. and Stewart
L. Bell, Las Vegas, for appellant.

Richard H. Bryan, Atty. Gen., Carson
City, Robert J. Miller, Dist. Atty. and Ira H.
Hecht, Deputy Dist. Atty., Las Vegas, for
respondent.

OPINION

MOWBRAY, Chief Justice:

Frank LaPena appeals from his convic-
tion, after a court trial, of second degree
kidnaping and battery with the use of a
deadly weapon. We consider several of ap-
pellant’s assignments of error as meritori-
ous, and we therefore reverse the judgment
of conviction and remand for a new trial.

THE FACTS

Around midnight on November 23, 1973,
Willis Obenauer was abducted by two men
as he returned to his apartment in Las
Vegas. He was forced into his car at gun-
point, driven out into the desert, beaten,
and shot once in each leg. The two men,
Webb, the driver, and Weakland, the actual
assailant, left Obenauer in the desert.
They later abandoned his car, and made
their way back to Las Vegas. Weakland
and Webb were ultimately arrested in
March, 1974, and incriminated appellant in
their statements to police. LaPena was
arrested and charged with the assault on
Obenauer. At LaPena’s preliminary hear-
ing Webb and Weakland testified that
LaPena had instigated and paid for the
attack. We held, on appeal from denial of
LaPena’s petition for a writ of habeas cor-
pus, that probable cause sufficient to hold
him to answer had been shown. LaPena v.
Sheriff, 91 Nev. 692, 541 P.2d 907 (1975).

At trial, testimony directly inculpating
LaPena wes given by Webb; but when
Weasakland was called, he testified that he
had no recollection of the assault on Obe-

604 PACIFIC REPORTER, 24 SERIES

nauer, of giving statements to the police, or
of testifying at LaPena’s preliminary hear-
ing. The trial court thereupon ruled Weak-
land an unavailable witness, under NRS
51.055(1)(b), and admitted into evidence the
transcript of Weakland’s testimony at the
preliminary examination and a videotape of
a statement Weakland had given the police
after plea negotiations over his own partici-
pation in the murder of Hilda Krause. See
LaPena v. State, 92 Nev. 1, 544 P.2d 1187
(1976). Appellant presented an alibi de-
fense: several of his former neighbors testi-
fied that on the night of the assault on
Obenauer, when Webb and Weakland testi-
fied that LaPena had pointed out the victim
at the hotel where both men worked, LaPe-
na had been at home. The trial court found
appellant guilty; this appeal ensued.

THE SUFFICIENCY OF THE
EVIDENCE

{1,2] Appellant contends that insuffi-
cient evidence of his participation in the
conspiracy to assault Obenauer was
presented to permit the introduction of
Webb’s and Weakland's extrajudicial state-
ments under the coconspirator exception to
the hearsay rule. NRS 51.035(3)e). We do
not agree. The independent evidence nec-
essary to show the existence of a conspiracy
need only be slight, Goldsmith v. Sheriff, 85
Nev. 295, 454 P.2d 86 (1969), although it
must be independent of the extrajudicial
statements sought to be admitted, Fish v.
State, 92 Nev. 272, 549 P.2d 338 (1976);
Goldsmith v. Sheriff, 85 Nev, at 805, 454
P.2d at 92. In this case, evidence of the
conspiracy was supplied by the direct testi-
mony at trial of Webb, one of the conspira-
tors; this is clearly evidence independent of
the conspirators’ extrajudicial statements.
United States v. Hedge, 462 F.2d 220 (5th
Cir. 1972); Laughlin v. United States, 128
U.S.App.D.C. 27, 385 F.2d 287 (D.C.Cir.),
cert. denied, 390 U.S. 1003, 88 S.Ct. 1245, 20
L.Ed.2d 103 (1967). We therefore perceive
no error in the admission of Webb’s and
Weakland’s statements to third parties un-
der the coconspirator exception.
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[3,4] Appellant also asserts that insuffi-
cient evidence to corroborate the testimony
of the accomplices as to his involvement in
the offense was adduced at trial to comply
with the requirements of NRS 175.291.!
With this contention, we must agree. The
State asserts that the issue of corroboration
is concluded by this Court’s decision in
LaPena v. Sheriff, 91 Nev. 692, 541 P.2d 907
(1975), in which we found that probable
cause existed to hold LaPena for trial. The
corroborated evidence at the preliminary
hearing established that LaPena disliked
Obenauer, that he was associated with
Weakland, and that neither Weakland nor
Webb had any personal motive for the as-
sault. In the context of showing probable
cause, that was sufficient.

At trial, however, explanatory evidence
was adduced. It was shown that Obenauer
was disliked by his subordinates at work
generally, not only by LaPena. Bordeaux,
Webb’s girlfriend, testified that she had
originally understood from Webb that the
assault on Obenauer was being made at the
request of Weakland’s brother; and that
she had heard the name Frank only in Feb-
ruary, 1974, when Webb cautioned her to
forget the name Frank. Hodges, Weak-
land’s ex-wife, testified that she had seen
Weakland and LaPena together; that she
had received money from LaPena for deliv-
ery to Weakland in February, 1974; and
that she had returned a pair of lead-weight-
ed gloves to LaPena, at Weakland’s request,
near the end of January, 1974. This is part
of the same evidence which we found suffi-
cient to hold LaPena for trial for the mur-
der of Hilda Krause, which occurred on
January 14, 1974, and in which Weakland
was again the actual perpetrator. LaPena
v. State, 92 Nev. at 5, 11, 544 P.2d at 1189,
1198. As far as the corroborated testimony
of Webb and Weakland casts any suspicion
on appellant, it seems to be in regard to the
Krause murder rather than the Obenauer
assault. It is unclear even from the testi-

‘1. NRS 175.281(1) provides: “A conviction shall

not be had on the testimony of an accomplice
unless he is corroborated by other evidence
which in itself, and without the aid of the
testimony of the accomplice, tends to connect

mony of Webb whether the lead-weighted
gloves were actually used in the attack on
Obenauer, while they do seem to have been
used in the Krause murder. Id. at 4, 544
P.2d at 1189. We have held that the cor-
roboration requirement demands more than
evidence which “casts [a] grave suspicion on
the defendant,” Eckert v. State, 91 Nev.
183, 186, 533 P.2d 468, 471 (1975) (citations
omitted). In the circumstances of this case,
we find that no evidence, independent of
the testimony or extrajudicial statements of
the accomplices, is present which “tends to
connect” appellant with the commission of
the instant offense.

WEAKLAND'’S TESTIMONY

{5] The trial court ruled Weakland una-
vailable as a witness because he was “[p]er-
sistent in refusing to testify,” NRS 51.-
055(1)(b), and admitted his preliminary
hearing testimony under the former testi-
mony exception to the hearsay rule, NRS
51.325. We note that the admissibility of
preliminary hearing testimony in later pro-
ceedings is governed by NRS 171.198(7),
which provides, in pertinent part, that such
testimony may be used as substantive evi-
dence in a criminal trial only “when the
witness is sick, out of the state, dead, or
when his personal attendance cannot be had
in court.” This statute, dealing specifically
with the subject at issue, prevails over the
general evidence code provision, see W. R.
Co. v. City of Reno, 63 Nev. 330, 172 P.2d
158 (1946). On remand, therefore, the trial
court should test the admissibility of Weak-
land’s preliminary hearing testimony as a
substitute for his live testimony under NRS
171.198(7).

It was drawn to our attention at oral
argument that the accomplice Weakland
has been tried and convicted of perjury (in
the Eighth Judicial District Court, Case No.
(C387651) in connection with testimony he
gave in the Krause murder trial, a matter

the defendant with the commission of the of-
fense; and the corroboration shall not be suffi-
cient if it merely shows the commission of the
offense or the circumstances thereof.”
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closely related to the instant case. We pre-
fer to have the district court deal in the
first instance with any questions raised by
the conviction of Weakland in light of Mes-
arosh v. United States, 352 U.S. 1, 77 S.Ct.
1, 1 LEd.2d 1 (1956) and United States v.
Basurto, 497 F.2d 781 (9th Cir. 1974).

The judgment of the district court is re-
versed and the cause is remanded for a new
trial.

THOMPSON, GUNDERSON, MANOU-
KIAN and BATJER, JJ., concur.

(7]
O £ KEYNUMBERSYSTEM
¥

Dwayne GIBSON, Appellant,

V.
The STATE of Nevada, Respondent.
No. 11506.

Supreme Court of Nevada.
Jan. 10, 1980.

Defendant was convicted of grand lar-
ceny and possession of stolen property, and
from the judgment of the Sixth Judicial
District Court, Humboldt County, Llewellyn
A. Young, J., the defendant appealed. The
Supreme Court held that: (1) defendant
waived any defects in grand jury proceed-
ings by failing to file a proper pretrial
motion; (2) fact that a prosecution was

“initiated by indictment rather than by in-

formation does not violate an accused’s
right to due process and equal protection;
(8) circumstantial evidence sustained the
conviction; and (4) the trial court did not
abuse its discretion by granting the State’s
motion to join the two indictments.

Affirmed.

604 PACIFIC REPORTER, 24 SERIES

1. Criminal Law ¢=1044.1(1)

Appellant could not object to alleged
errors in grand jury proceedings where de-
fendant did not seek to remedy such alleged
defects by proper pretrial motion. N.R.S.
174.105, subds. 1, 2.

2. Constitutional Law &=250.2(1), 265

The fact that the prosecution was ini-
tiated by indictment rather than by infor-
mation does not violate an accused’s right
to due process and equal protection. U.S.C.
A.Const. Amend. 14.

3. Larceny «=65
Circumstantial evidence sustained con-
viction of grand larceny. N.R.S. 205.220.

4. Criminal Law &=747

Where there is conflicting testimony
presented, it is for the jury to determine
the weight and credibility to give to the
testimony.

5. Criminal Law &=1159.2(5)

Since there is substantial evidence to
support jury’s verdict of guilt, it will not be
disturbed on appeal.

6. Criminal Law ¢=620(1)

Trial court did not abuse its discretion
in granting State’s motion to join indict-
ment charging grand larceny with indict-
ment charging possession of stolen property
where offenses charged were based on a
common scheme or plan. N.R.S. 173.115,
subd. 2, 205.220, 205.275; Fed.Rules Cr.
Proc. Rule 8(a), 18 U.S.C.A.

Norman Herring, State Public Defender,
Carson City, for appellant.

Richard H. Bryan, Atty. Gen., Carson
City and William Macdonald, Dist. Atty.,
Humboldt County, Winnemucca, for respon-
dent.

OPINION

PER CURIAM:

After a jury trial, appellant was found
guilty of grand larceny (NRS 205.220) and
possession of stolen property (NRS 205.275).

. Appellant was sentenced to two 5-year sen-
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| HE SUPRE%?XTSRF; OiztﬁglsTATE vEVADA

i
{FRANK RALPH LA PENA, No. 14640

Petitioner, -

vs. FILLED
AUS3p 1933 !
C. R. DaverAORY

CLERK OF, FUPREMe COudT |,

BY o/ Bl d 3072 i IR
] DE™ITY CLECAK

iEIGﬁTH’JUDICIAL DISTRICT COURT
fand THE HONORABLE JOHN F. MENDOZA,
iDistrict Judge,

! Respondents.

——— e i

ORDER GRANTING PETITION
FOR WRIT OF MANDAMUS

This original proceeding in mandamus challenges an order of

the district court denying a motrion for disclosure of the identicy
iof a confidential informant.® Petitioner contends that denial of his

imotion will result in the unconstitutional restriction of his right

:to prepare for trial and the right of cross-examination. We agree.

: The present litigation results from an indiccment brought
|
ifollowing our reversal of petitioner's conviction. La Pena v. State,

!98 Nev. 135, 643 P.2d.244 {(1982). Petitioner's motion for disclos-

iure was filed in articipation of retrial of the case. The state

?sought to protect the identity of the informer pursuant to NRS
| 1

i
'49,335, and the trial court denied petitioner's motion without stacin
‘reasons. We must assume the trial court found that there is no

f
éreasonable probability that the confidential informant could give
i s . . . . .
testimony necessary to a fair determination of the issue of guilc

or innocence., NRS 49,.365. Our review of the record has convinced

1
RS 49,335 provides:

The state or a political subdivision thereof has a privilege
to refuse to disclose the identity of a person who has furnished
to a law enforcement officer information purporting to reveal the
commission of a crime.

2

NRS 49.365 provides:

If the state or a political subdivision elects not to disclose
the identity of an informer and the circumstances indicate a rc¢ason-
able probability that the informer can give testimony nc¢cossarv to
a fair determination of the issue of guilt or innoccnce, the juidre
shall on motion of the accused dismiss the proceedings, and he nay
do so on his own motion.

l
!
!
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N ius that the trial court erred as a matter of law and that mandamus

» s

is the appropriate remedy under the unusual circumstances presented
by this case.

The test to be applied when confronted with this issue,
as provided by the statﬁte, is whether there is a reasonable proba-
ibility that the informant can give testimony necessary to a fair

determination of the issue of guilt or innocence. Sheriff v,

Vasile, 96 Nev. 5, 604 P.2d 809 (1980). The court must balance the
fpublic interest in nondisclosure against the defendant's right to
éprepare his defense adequately. 'Whether a proper balance renders

‘nondisclosure erroneous must depend on the particular circumstances

iof each case, taking into consideration the crime charged, the

;possible defenses, the possible significance of the informer's

. testimony, and other relevant factors." Roviaro v. United Startes,
i353 U.S. 53, 62 (1957); Brown v. State, 94 Nev, 393, 580 P.2d 947
!(1978).

i The crimes charged in this case are murder and robbery
ibased upon a "contract to kill whereby Gerald Ronald Weakland was
:to kill Hilda Stout Krause." The robbery charge is based on an
-allegation of a contract whereby Weakland was to commit the robbery,

LWeakland's statements and testimony form the primary factual basis

for both the previous prosecution and the present indictment. It

is clear from our previous opinion in this case that a possible
defense in the current proceeding will be based on an attack on
Weakland's credibility. Additionally, petitioner asserts that
Weakland has made inconsistent statements with regard to the source

of the contract to kill, Petitioner also claims that Weakland's

i assertions to the confidential informant, and the timing of Weak-

land's contact with the confidential informant, may support an
exculpatory theory. The transcript of the grand jury proceeding
which resulted in this indictment contains statements by Weakland

manifesting confusion as to the parties involved in the commission
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hy Weakland which are inconsistent with Weakland's testimony before
#he grand jury and inconsiscent with his testimony in the prior
$roceedings. Additionally, we note that at the prior trial Weakland
:recanted his initial inculpatory statements.

The significance of the informer's testimony becomes
manifest when the potential importance of cross-examination of

Weakland is assessed based on the factors listed above. The need

i
!for an adversarial confrontation of Weakland is heightened by the
substantial reliance which the prosecution has placed on Weakland
for the development of its case. i
The state contends'that the informant was a mere "tipster“
because he did not provide information leading to La Pena's arrest
and because he was not present when the crime was committed. See
EMiller v. State, 86 Nev. 503, 471 P.2d 213 (1970).

fthe state asserts that the informer must be an eyewitness, or must

.Additionally,

iprovide information leading to the arrest of the defendant, in order

ito establish the necessity of disclosure. We reject chese con:zen-
I
itions.
t

linformant lie in his knowledge of the state's chief witness and not

The value and importance of the potential testimony of chis

in his direct participation in the crime. Nevertheless, in this
;case Weakland's credibility is directly related to "a fair deter-

mination of the issue of guilt or innocence" under NRS 49.365. ;

_".("‘ : 3 I3 K} K3
ppopr> 15 Denial of the right of effective cross-examination would

bl
be constitutional error of the first magnitude. Davis v. Alaska,

415 U.S. 308, 318 (1974). The public interest in protection of the

identity of the informant must yield to the defendant's right ro
inform the jury of those facts from which the jury may determine
the reliability of the witness. See Davis v. Alaska, supra (public
interest in protection of juvenile record must yield to right of
effective cross-examination).

Therefore, the trial court erred by denying petitioner's

motion to disclose. Further, we find that because peritioner's




:OO-CV-OO%OKB-NJK Document 7-397800. Fil 9/19/00 Page 94 of 94

APP. 204

right to prepare for trial and to cross-examine the witnesses
against him will be abridged by denial of disclosure in this case,
the error was of constitutional magnitude. In addition, we noce
that this issue was raised in the appeal of the previous conviction
and that it was not decided. Had the issue been decided at that
time the necessity of a pretrial motion and the resulting petition
for extraordinary relief would have been obviated. Under these
unique circumstances, we find that relief in the form of mandamus

is appropriate.

Accordingly, we ORDER the issuance of a writ of mandamus
compelling the district court to vacate its order denving peci-

tioner's motion to disclose the identity of the confidential infor-

imant. The district court shall enter an order which provides for

rdisclosure of the information sought in the motion. Should the

!

istate exercise its privilege not to disclose the informer's idencticy
I

)

i the district court shall order the case dismissed pursuant to

|
: NRS 49.365.

M, 3.
Gunderson

cc: Hon. John F. Mendoza, District Judge
- Hon, Brian McKay, Attorney General
Hon. Robert J. Miller, District Attorney
—~Gary E. Gowen
Loretta Bowman, Clerk
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IN THE AxB:E co%pé THE STATE OF NEVADA L/

FRANK R. LA PENA, ) No. 16196
)
Petitioner, )
)
vs. )
)
JOHN MORAN, Sheriff, THE HONORABLE )
MICHAEL J. WENDELL and THE EIGHTH ) F I L E D
. JUDICIAL DISTRICT COURT OF NEVADA, )
)
Respondents. ) 0CT 22 1985
) \ é;égf éQQQZZééf
CLERK OF SUPREME COURT
ORDER

This original petition for a writ of habeas corpus
or, alternatively, writ of mandamus, challenges several orders of
the respondent district court in the criminal proceedings below
against petitioner.

Initially, petitioner alleses that the state has failed
to comply with our order of August, 1983, mandating the disclosure
of the identity of a confidential informant. The state, however,
has identified the informant as Joseph Constanga. Additionally,
in light of the state's concessions at oral argument as explained
below, we conclude that the state has complied with our prior
order or will comply without further intervention by this court.

Petitioner next challenges an order of the district
court which denied his motion to require two state witnesses, who
have allegedly refused to speak with petitioner's counsel, to
submit to interviews. Petitioner now seeks a writ compelling the
district court to suppress the trial testimony of these two wit-
nesses. Petitioner has failed to demonstrate, however, that the
district court abused its discretion or acted arbitrarily or
capriciously in refusing to compel these interviews. See State
v. Jones, 617 P.2d 1214 (Hawaii 1980) (accused has no right
to pretrial interview of witness who refused to be interviewed);
see also State v. Trow, 642 P.2d 1178 (Or. App. 1982) (trial

court did not abuse its discretion by denying motion to compel
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prosecution witnABEqan;(}@interview ;

Hill Gen. Imp. District v. Newman, 97 Nev. 601, 637 P.2d 534

see generallv Round

(1981) (ﬁandamus relief available where district court manifestly
abused its discretion or exercised its discretion arbitrarily or
capriciously). Accordingly, petitioner's request for a writ of
mandamus directing the district court to suppress the testimony
of the two state's witnesses, Avants and Lee, is hereby denied.

Next, petitioner challenges the district court's order
denying his motion to disqualify the district attorney's office.
The disqualification of a prosecutor's office rests within the
sound discretion of the district court. Collier v. Legakes, 98
Nev. 307, 309, 646 P.2d 1219, 1220 (1982). Petitioner has failed
to demonstrate that the district court acted arbitrarily or capri-
ciously by denying the motion. Petitioner's pending civil rights
suit against some members of the district attorney's office is
insufficient to necessitate a disqualification of the office. See
State v. Lucas, 597 P.2d 192 (Ariz. Ct. Apn. 1979). Furthermore,
petitioner has failed to demonstrate adequately his allegation
that the district attorney's office has such a personal interest
in his conviction that the prosecutorial function cannot be
carried out impartially. See Collier v. Legakes, supra, 98 Nev.
at 310, 646 P.2d at 1220. Therefore, we conclude that petitioner
is not entitled to writ relief in this regard.

Petitioner also challenges the district court's order
denying without prejudice his motion to depose Joseph Constanza.
The motion was apparently denied for financial reasons. Our order
of August 31, 1983, which compelled the disclosure of Constanza's
identity, expressly recognized the manifest significance of Con-
stanza's testimony. In fact, we concluded that the denial of the
disclosure motion was an error of constitutional magnitude. Ve

further ordered the district court to dismiss the case pursuant
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to NK3 49.365, iAtEZE:&tZQ;Ze not to disclose Constanza's
1

{dentity.

Pursuant to NRS 174.175(1), the district court has the dig-
cretion to grant or deny motions to depose unavailable wit:nesses.2
Under the extraordinary circumstances of this case, we conclude
that the district court acted arbitrarily and capriciously by deny-
ing the motion to depose Constanza. The prosecution of this mur-
der charge has spanned eleven years. While financial considera-
tions are a factor, the petitioner cannot be denied meaningful
access to a crucial defense witness solely on the basis of such
consideracions. Furthermore, at the oral argument of this peti-
tion, the state conceded that Constanza should be deposed wherever
he can be located. Therefore, we conclude that petitioner is en-
titled to writ relief in this respect.

Finally, petitioner challenges the district court's ordef
denying his motion for production of the police "informant's file"
on Constanza. At the oral argument of this matter, the state
agreed to providé petitioner's counsel with any and all informacior
regarding Constanza. We understand that this includes information
in the possession of the Las Vegas Metropolitan Police Department
and specifically includes the "informant's file." Therefore, we
deny as moot petitioner's request for mandamus relief to the extent

he seeks an order from this court compelling production of the file.

NRS 49.365 provides:

If the state or a political subdivision elects not to dis-
close the identity of an informer and the circumstances indicate
a reasonable probability that the informer can give testimony
necessary to a fair determination of the issue of guilt or
innocence, the judge shall on motion of the accused dismiss the
proceedings, and he may do so on his own motion.

2
NRS 174.175(1) states:

If it appears that a prospective witness may be unable to
attend or prevented from attending a trial or hearing, that his
testimony is material and that it is necessary to take his depo-
sition in order to prevent a failure of justice, the court at any

time after the filing of an indictment . . . may upon motion of a
defendant or of the state and notice to the parties order that
his testimony be taken by deposition. . . .

-3-
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mandamus gompelling the district court to vacate its order denving
petitioner's motion to take Constanza's deposition. The district
court shall enter an order granting the motion to depose Constanza
However, because we have concluded that our intervention is not
warranted at this time regarding petitioner's remaining challenges
we hereby deny petitioner's requests for mandamus relief in all
other respects and also deny petitioner's request for habeas cor-
pus relief. NRAP 21(b).

Ve note with grave concern, however, the tenor of these
proceedings against petitioner. While the district attorney and
his staff function as advocates within our criminal justice system
their paramount duty is to seek justice, not to convict. Berger
v. United States, 295 U.S. 78, 88 (1935); ABA Standards for
Criminal Justice, The Prosecution Function, § 3-1.1(c) (2d ed.
1980); Model Code of Professional Responsibility EC 7-13 (1980).
We urge the district attorney's office to insure the fairness of
petitioner's trial, as well as his right to pretrial discovery,
and to conduct itself with the impartiality and objectivity de-
manded by the office.

It is so ORDERED.3 .

3
We hereby vacate our order of January 17, 1985, staying the

trial court proceedings. This order shall constitute our final
disposition of these proceedings.

ce: Hon. Michael J. Wendell, District Judge
Hon. Brian McKay, Attorney General
Hon. Robert J. Miller, District Attornev
Gary E. Gowen
Loretta Bowman, Clerk
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.o (N THE SUPREME COURT OF THE STATE OF NEVADA

FRANK R. LAPENA, No. 18963

potitioner,
vs.

THE EIGHTH . JICIAD DISTRICT COURT
of the Stat- of Nevada In and For
the COUNTY G CLARK and THE
HONORABLE TH(MAS A. FOLEY,
pistrict Judge of the Eighth
Judicial District Court of the
State of Nevada, in and for the
County of Clark,

[ FILED
1 wenge e

Juz'm FOUNTAIN
CLERK, SUPREME count

| Respondents.

THE STATE OF NEVADA,

Real Party
in Interest.

vvuvvvwvvwvvwvvvvvvvwv

CRDER

Th .1 petition for a writ of mandamus challenges an

order of ' » respondent district court denying petitioner's

motion for 1 evidentiazy hearing to determine compliance with
a discovery zequest.

It appears that petitioner has set forth arguable
igsues, and that petitioner may have no plain, speedy and
adequate remedy in the ordinary course of law. Accordingly,
the. state, on behalf of respondent, shall ¢£ile an answer,
1n¢1uding authorities, against issuance of the writ, not later
than twenty (20) daya from the date of the filing of this
order. |

Fu.:ther, c¢ause appearing, wve hereby stay all
proceedings in Case. No. €59791 in Department XIll of the

Eighth Jud: 'ial District Court pending this court's review of
this petit 2.

I is so ORDERED. C 2 i |
e e : - l C. J.

| ~ 7A . a/ 1.
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IN THE SUPREME COUﬁT OF THE STATE OF NEVADA

FRANK R. LAPENA, ) ‘' No. 18963
)
Petitioner,
)
vs.
)
THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR )
THE COUNTY OF CLARK, AND THE
HONORABLE THOMAS A. FOLEY, )
DISTRICT JUDGE,
)
Respondents,
: )
“THE STATE OF NEVADA,
‘ )
Real Party
in Interest. )

.

WRIT OF MANDAMUS

TO: The Honorable, Thomas A. Foley, Judge of the
Eighth Judicial District Caurt:

WHEREAS, this Court having made and filed its written
decision that a writ of mandamus issue,

NOW, THEREFORE, you are compelled to vacate your
order denying Petitioner's motion for an evidentiary hearing
to determine whether the state has complied with petitioner's
discovery requests and your court's prior order to furnish the
defense with all information regarding Joseph Constanza, in
your case entitled, The State of Nevada vs. Frank R. La Pena,
Case No. C-59791.

WITNESS The Honorables E. M. Gunderson, Chief
Justiée. Thomas L. Steffen, Cliff Young, Charles E. Springer
and John C. Mowbray, Associate Justices of the'Supreme Court
>f the State of Nevada, and attested by my hand and seal this

26th da August, 1988.

/ —
udith Fountain
Clerk

oo

P

b
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK R. LAPENA, No. 18963

Petitioner,

vs. .
THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, in and for
the COUNTY OF CLARK and THE
HONORABLE THOMAS A. FOLEY,
District Judge of the Eighth
Judicial District Court of the
State of Nevada, in and for the
County of Clark,

FILED
AUG 261388
Rade

JUDITH FOUNTAIN
CLERK, SUPREME COURT

PR LV

Respondents.

THE STATE OF NEVADA,

Real Party
in Interest.

N N Nk s Nl Nl Nkl okl Nkl Sl Nk it St ot it et v St s N i il

ORDER GRANTING PETITION

FOR_WRIT OF MANDAMUS

This original proceeding for a writ of mandamus
challenges an order of the district court denying petitioner's -
motion for an evidentiary hearing to determine the sfate's
compliance with certain discovery requests.

Petitioner's motion essentially contended thaf the
state, in contravention of Braéy v. Maryland, 373 U.s. 83
(1963), withheld material, exculpatory evidence despite his
requests and a court order to produce such materials. The
motion specified deficiencies in the materials the state
produced, and supported these allegations.with affidavits, and
with responses 'to interrogatories and requests for adﬁissions
filed in a related federal civil action. The affidavits also
detailed the materiality and exculpatory nature of the évidence
allegedly withheld from the defense. The state's opposition to
the motion asserted that the state had exercised its open file
policy of discovery throughout the criminal proceedings, had

complied with the district court's order to disclose all
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intelligence reports concerning the confidential informant, and

had not willfully failed to disclose the requested information.
The stai.:e, however, did not support its opposition with
affidavits specifically denying the statements in the
petitioner's affidavits or clarifying or refu-t:l.ng the discovery
responses in the federal suit. Consequently, we conciude that
the state failed to rebut petitioner's prima facie showing that
the state had not fully complied with petitioner's discovery
requests and the district court's previous order to produce.
1f, as petitioner contends, the state is suppressing
favorable, material evidence, petitioner will bé denied due
process of law at his retrial. See Brady, supra. Mandamus is
appropriate to prevent a constitutionally defective trial, see
Smith v. Superior Court of Los Angeles County, 440 P.2d 65, 72
(Cal. 1968), or a considerable risk of irreparable harm, see
Koza v. District Court, 99 Nev. 535, 665 P.2d 244 (1983). The

requested evidentiary hearing should reveal any Brady

violations, and thus protect petitioner from undergoing a'

potentially constitutionally defective trial. Additional.y,
petitioner faces a considerable risk of irreparable harm shouid
the trial proceed ébsent the state's full disclosure 6f
material, exculpatory eavidence. Approximately eleven years
have passed since petitioner's first trial resulted in a
constitutionally infirm conviction and death sentence. He
stands accused of a capital offense occurring almost fifteen
years ago, and several witnesses crucial to his defense have
since died or ‘disappeared. Some of the reports petitioner
contends the state has withheld allegedly concern prosecution

interviews with these unavailable witnesses. Under the

peculiar circumstances of this case, we therefore conclude that .

the district court arbitrarily and capriciously denied

petitioner's motion for an evidentiary hearing.

2




{ .

BTTINTEON zo“;ggge:b:g%_ JK_ Document 7-397801 F‘IIerW/w/OO Page 9 of 59
. NoIFSEEY 2OPAN
’. S CAZTAIN Ciz2X APP. 213
y PZ: HIIDA :-:?.:Ué:; "
Nomicide DRE 74-1231 .

‘@, . -

contaciad by 3, who statasd .
the G/2, a3 =2 zad infctmaziza ko
35 over th=z tslzazhone.
s "2 in %hz pzrking lot of Valley Eich
22vised “hat ha had been contacitad ao-
s ago by a subjzci, Who he —efueaZf ig
O help tnis subjact,.in whael ST
crime which was comni=+2@ on
A RAAUSZ, WA 7L years cf ag=, 2995

of Rois that at the tima he ;2

f23p <cn this incicdant, it was nis uvnderztansi

_ Victim BILDA H22USZ was onlv supocsed to rsce

beztincg, and her huzband MARVIN XPAUST was su

z2ata2n, but cnly enough to maks it cbvious i
= 2

| L)
0
i
! 9]
v
r
n,
'
i :

(RS B RO AT

asiz2c ¢
z that t
ve a sav
z0os=24 to
L rme nad

’~_52123>a£vis 4 thet no names were mentioned, ané no 22~
C-ezs=2s, however, the location of the crimes was pretir
well oin-noint=2¢ to him, and he was acdvisad tha:z thay-
wvould pawve to clindb a wall and it would have L0 he dco=
o cne2 0f two mocrmings at a2poooxiziztelw 3:20 RM, as theoces
mo—nings were the only timss when MRRVIN HNBRUST l1afs for

c e
wo=X 2t that Zowz ol the Zay.
S=TEET S advised that the subject who contact
ooinion, was not actua2lly involvad in tha
was associated wii: =
th=2 crmin=2 of muriex. .

at he hacd cbsexved twd o:X

Cescribing one ci <hen as

2 oi 70, Leing epproxizea

’ ix, and =2llzced to k= 2 =

essioneal layer. The other subjsct

only 25 nhz2ving long blaclk heis and & bushy bl
2lso being va-y lzc-ge J.n,si:e_‘..h\: oR COPIE3

thesz sub-
possikly

2liv 6'2",
Sma2xr zzo-

was cascrised
cit heard,



e eee @, pu e - -5 oreves o~ - - o . -p. - & v . - o .
——;—_—’ - b amad e -—ee w» s o - e e a---o'~~-‘ - : -eole c-'.._-- R

zence @fe 2EEE-Q9E0-REENI e Ixurghetc7-862802 - File@gl1 ¥@r Page 10 of 59

Uthen, and uouid fuz:fifs consABPheoq/p if hdlfhas any

On 1-18-74, ¢ < contactad the O/R 2t his home, 22-
vising that he .J__7 3 obseczved 2 vzhicle used by the
susczcts, at the RI3 CihCGZI on Vegas Vellev Drivs, and =e-
lievad it to have 2 T=x2s license plate ENG 22, stating
that ha2 was »2csitiva of the auzerals, sut not of the
latzers in “h2 licensza zlate,

~ check with T=2mz2s DUM.V., showus this vahnicle reciztzr-ed
to a 1855 Mz-cusy Zour door, cwn2d v a LIND ZE?iEOZA,
15 Sun Sirzei, Sen xntonio, Texes. ' )

TZSIZ°2 edviszad. that this vehicle was pessibly tan in coles,
nowzver, he st-2ssad “het he dié not cet a ¢good look at
i+, and ic only 2csitive oI the last threes éigits in the
license nut==>. .
LT s . .- D
The O/2 weas elCvised zt this tims by(Zlggiﬁb that trhere
ivere thr=22 subjecits who had committed the crime ait ithie
tima MRS. ¥RPRUZZI wes muzfered, znd that no mcney was taken
in.the <

Uoon conteciing Lieutenant Avants of the Zomicide Dateil,
he-advisecd %hai itnesre was in Zzct thres suscects invelved
—3in this crima, and thet from cescriptions obtained Irc
¥2. ¥RAUSE and the larce foot prints et the scane, *hat
the susoecis were in Zact large in size as descritec by
TIZ-_~3 a2nd not evan R. XFAUSE knew that there werz three
suscacts involved; this was cdetermined Ircm thysical
evicanca at the scsne.

|

On +the evening of 1-18-7. ., L T2 again contacted the O/R
who &t this time, identified the sutbject who had originm-
glly 2sk2dé him to pazticipate in the crime, as onz JZRXY
WZAXLAND, who presently resicdes in agertmant £475 in the
villace Scuazz2 ~z-asiments on Swanscn Avanues, &ni thzat ne
E-ives a la+= mofel 5-dwn over yallow Menis Carlo.

A reccrd check on WZAXLAND, shows him to be JER2Y RCNALD
WESXTINT, ID £122337, cescTibed as a Wita, DOR 5-23-317 ain
‘. Unicn, Pzansvivenie, 6'0", 160%, trown helrz andé eyves,
SSN 3Z35~-12-3751), T3I 863 42iF, CII 22 294 010, wilth the= .
Iollowing iInformzticn:

ROLTAST ©F B oni alicM 02 COFiTS )

IANCZT RAND CITEILD ATETTNAL OF Tt

SHE_.'{IF.: OR UNDCzalH:I2IEF .

- Ceontizuved -

- g e



3-26-73 4323 Zeckow i1 - -
. Case 2'30_0§<§v_-_0}]$60;_ INIK JIocumenf, Z—_I}Q?.S(}l, .Fjl_egi‘#%glgo Page 11 of 59
o 1-32-72 i r2ZARPP. 215

2-12-72 A.Y.D.W. = Denied

10-16-73 :=ssewlt susz=2c:, CRF 72-23711
12-7-73 2atza2ry susse2ct, CRE 73-35507.

U-oon checking the sesifsnz2 ¢n Swanzon, thz 2Zov: man-
ticned wenizla wes locz2t2d, and foun o T=22- lizvade
licenzz2 olaw2 CX 3334, which is szciszzzo2d o CAIL WEEX-
I=D, 1332 S=rape Ciczlia.

> recczé chack On CGARIL WIZIAXLIRND, shcus her o ke our ID
21735389, es GiTI WZ3T w=Z:XI2ND, exa CZIL T2Z1ITUZ 2LZTUIICH,
alia G2II DASITIT WEZST, c=zscrized 23 & wia, o003 1-1%-47 in
srcataz, Califpo-mia, 5'2", 123%, bloné hair, Dlue eysas,

§S52 520-26-2053, raving a work aepolication Zat=zc 10-16-72,
2s a weitress &t the Unicn ?laza Hotel. :
I+ wa2s noted, thet ecccrcing to Lieuvtenznt Avents, the
vehicle useé bv the suspectics hed Unirsyal tirzes, and upen
checking the tires on the WIRXIAND vahicle, it ias noted
thaz the lef: frcnt hud cap was missing, ancd the venicle
zires in fact had Unircval tirzs on It

At ecoroximatsly 7:30 PM, 1-1E8-74, while crivinc 2y the
residance oI sutject WIZAKIRZND, in an attemst to estaeflicsh
2 surveillance anc possibly locate the zic-smanticned
vehicle —eearinc Texas licanse platss, the O/R chsszvecd 2
iTin end a Wi walkinc out of the azaztment ars:z on the
cicdzwal¥, and not Locwing whnether this was subhlect WolRXH-
T2ND, ccntiavad on cut ol the arza, az-sIoximataly ona2

z2=2 cne2 half ziccks. 7Th2 O/R then zZulled imtc & Cziva-—
way and into a vaceant D2&IXing spok.

Shooitlyv therszfzer, the WIZIAXKLAND vehicle 2zove up cn the
stz=et a2cdiacz2nt to vheze tha O/R was paerked &nd 1ying in
t%s frzont sezt Gf the venicla. The stZiect's vsnicla
srcooed oz 2 Zfew sa2ccnds, then =tcorsntlv cDTtva efounc
thahblcck, czm2 Deacii =hI-oush the ersa2 anc LoT2 Lhe -rivszia
pazxing lcz, whazre the O/R wvas still pazked. . He stoscac
Girsctly bernind the pclica vehicle Iz ezproMimezialy Ten
seccnds, th2n hachz2c ouz oi the d-iveway, &zcéerantly doove
earound the =lock acz2in, czove by the irfmaedlace ezsza2 whazI2
the O/ was paziiad, anc ciservec e Z seaz=d i ihe
solice vehicia. At fthis tine, ne laIt the &rsza at a2 razic
T2te O speed. ... .5:gr HOTITANCH O2 CO2E

AsLIsndD Ned

FAULT LIAVE Cicii.e

C <
2130000 ATERTA AL CF TH
o a e jC oo
guzxifr OR UNMDERIHASRFF

)

- Continveada -

1o P

R S e



6 LaPena v. State {92 Nev.

Krause was to leave the apartment and that the thing was well
planned. This was before the crimes were perpetrated.

After the crimes were committed, Weakland told Webb that
his friend’s girl friend would marry Krause and that she wouid
pay him the mooey. Finally, after the crimes, Weakland told
Webb that “if the police ever ask you if you know Frank, say
no”; and Weakland said, “and you know who I am talking
about,” to which Webb replied, “yes.” Webb then identified
Frank as the Frank LaPena in court.

.It is permissible to infer that the individuals to whom Weak-
land was referring in his extra-judicial statements to Webb were
LaPena and Maxwell.

Although the magistrate found Webb to be an accomplice
( yhe.thc\r{_thxs was appropriate was not presented as an issue on
appeal),] Webb's testimony was corroborated by Mary Bor-
deaux, b‘y\Gail Weakland and by officers Avants and Lee.

“Maxwell told police officers Avants and Lee of her involve-
ment with Krause, her knowledge of his wealth, Krause’s pro-
posals of marriage and her true love for Frank LaPena. The
permissible inferences from her testimony tie directly to the
statements made by Weakland to Webb and support the con-

_ spiracy theory of the state.

"[Headnote 3]

Al of the foregoing “tends to connect” LaPena and Maxwell
with the crimes charged. The hearsay statements of Weakland
to Webb are admissible under Goldsmith v. Sheriff, supra, and
not “testimony” of an accomplice within NRS 175.291.

The witnesses who testified corroborating Weakland’s testi-
mony do not appear to have been motivated by self-serving pur-
poses. For example, Weakland’s ex-wife, Gail, had often been
beaten up by him, three times severely enough to cause her to
be hospitalized. The most recent such incident occurred at the
time of the events surrounding the Krause murder and robbery.

Jt is doubtful that she would shade her testimony to favor him.

[Headnote 4]

Although Weakland’s participation in these crimes may have
warranted a more serious charge than second-degree murder,
plea bargaining is permissible. Until legislatively forbidden, or
otherwise, his testimony in exchange for a lesser accusation car-
ries whatever weight a magistrate or jury want to give it. For
our present purposes the evidence as related is inculpatory and
corroborative.

Affirmed.

MowsRraY and THOMPSON, JJ., concur.
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GUNDERSON, C.J., with whom BATJER, J., agrees, dissent-
ing: :

Justice Batjer and I believe that the record before us lacks
evidence which, in the legal sense, “corroborates” the accom-
plice testimony adduced against appellants LaPena and Max-
well. Accordingly, we would reverse the district court’s order
denying them habeas relief, and order appellants discharged
unless the State, believing further evidence of a legally corrob-
orative character to be available, should elect to re-charge
them within a specified period of time.

Prefatory Comment

To obtain evidence to charge appellants Frank LaPena and
Rosalie Maxwell as principals in the robbery of Marvin and
Hilda Krause, and in the capital murder of Hilda Krause, the
prosecution has bargained for testimony from the admitted
actual robber and killer, Gerald Weakland, and from his
acknowledged accomplice Robert Webb.!

Although NRS 200.030(5) expressly declares the death pen-
alty mandatory for capital murder, in an extra-statutory exercise
of discretion the prosecution agreed to charge Weakland merely
with second degree murder, to withhold related robbery
charges, and in addition to drop other charges arising from
additional, unrelated crimes. (As hereinafter noted, Weakland’s
accomplice, Robert Webb, struck an even better bargain.)
Thus, it seems, the actual killers have been induced to identify
LaPena and Maxwell as persons who instigated their own crim-
inal acts, ostensibly so that Maxwell could marry Krause and,
with her lover LaPena, enjoy Krause’s money.

I will not now address numerous questions potentially con-
cerned in such prosecutorial conduct.? At this time, I consider
only the issue the majority treat, i.e., whether the testimony of

*The now incumbent District Attorney was not serving in that office
when the bargain referred to was entered.

*One must, of course, note concern regarding the propriety of the
prosecution’s conduct, not only because it seems clearly to contravene
our Legislature’s mandate, but also because, in so doing, it may also vio-
late the United States Supreme Court’s edict against “wanton and freak-
ish" applications of the death penalty. See: Furman v. Georgia, 408
U.S. 238, 310 (1972), Stewart, I., concurring. However, we need not
reach such considerations; nor do I here consider whether the purchase
o§ ;estimony, through a bargain so disproportionate, violates due process
of law. v C
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Weakland and Webb ha

s been duly corroborated, as NRS
175.291 requires.

Application of NRS 175.29] s In General

Enunciating the test to be utilized in applying NRS 175.291,
§ court has declared, consistenty with authorit
“Under statutes such as N
that ‘corroborative evidence j
a grave suspicion u
241, 255 (Cal. 19
ritory, 91 P. 1032
Court said in Peopl
ties:

“ “The difficulty comes in determining what corroboration is
sufficient. First, we must eliminate from the case the evidence
of the accomplice, and then examine the evidence of the
remaining witness or witnesses with the view to ascertain if

there be inculpatory evidence,—evidence tending to connect tha
defendant with the offense. If there is, the accomplice is corrob-
orated; if there is no inculpatory

evidence, there is no corrobo-
ration, though the accomplice ma

v be corroborated in regard to
any number of facts sworn to by him.’ Id., at 255; emphasis in
original.

“This seems the approach the courts have uniformly taken to
application of statutes like NRS 175.291;

; indeed, it seems the
only approach available, How else may we implement the legis-
lative edict that there must be corroborative evidence ‘which in
itself’ tends to connect the defendant with the commission of the
offense ‘without the aid of testimony of the accomplice’? How
else may we honor the legislative mandate that ‘corroboration
shall not be sufficient if it merely shows the commission of the
offense or the circumstances thereof’?

“Implicitly recognizing the propriety of the afore described
approach to application of NRS 175.291, this court held in Ex
Parte Hutchinson, 76 Nev., 478, 357 P.2d 589 (1960), that an
accomplice was not sufficiently corroborated, even to show
probable cause to hold for trial, merely by showing the defend-
ant was with the accomplice near the scene of the crime on the
night it was committed, at the time the accomplice testified they

committed it in concert, . , .» Austin v. State, 87 Nev. 578,
385,491 P.2d 724, 728-729 (1971).

Having called to mind this
NRS 175.291 mandates, I n
sideration testimony of the e

thi v elsewhere:
RS 175.291 it is commonly held
s insufficient when it merely casts
pon the accused.’ Peope v. Shaw, 112 P.24
41), and cases there cited; Cooper v. Ter-
(Okla. 1907). As the California Supreme
€ v. Shaw, supra, citing numerous authori-

firmly established approach which
Ow propose to eliminate from con-
stablished accomplices and then, in

hat .
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fidelity to the legislative command, determine whether any of
the remaining evidence alluded to in the majority opinion con-
stitutes “corroboration” in the legal acceptation of that term.

Details Concerning the Crime's Commission and Circumstances

By its express terms, NRS 175.291 does not merely mandate
that “corroboration,” to be legally sufficient, must in itself have
independent inculpatory significance “without the aid of the tes-
timony of the accomplice.” The Legislature went on to provide,
most explicitly, that “corroboration shall not be sufficient if it
merely shows the commission of the offense or the circum-
stances thereof.” It is, of course, not for this Court to question
the wisdom of this provision, which in any event has a logical
basis, grounded in legal history and precedent. As this Court
noted in Austin v. State: “A man who has been guilty of a
crime himself will always be able to relate the facts of the case,
and if the confirmation be only on the truth of that history,
without identifying the person, that is really no corroboration at
all.” 87 Nev. at 584, n. 7, 491 P.2d at 728, quoting Lord
Abinger, C. B, in R. v. Farler, 8 C. & P. 106 (1837). This
court also noted “that ‘ex concesso’ an accomplice was con-
cemned in the crime and [knows] all the facts . . .” Id., quoting
Bushe, C.J., in R. v. Sheehan, Jebb 54, 57 (1826). Clearly,
many facts which Weakland has related, possibly quite accu-
rately, establish no more than this: a criminal’s knowledge of
his own crime.

For example, Weakland testified that among the items he and
Boutwell took from the Krause home were a TV set, a watch
and a ring. The prosecution does not suggest that either LaPena
or Maxwell ever were connected to this loot in any way what-
ever. In fact, as the majority opinion notices, apparently Weak-
land turned over to a friend and to his brother—not to LaPena
or Maxwell—a ring and watch answering the description of the
Krause jewelry. Arguably, the fact that Weakland’s friend and
brother may have received stolen property would be independ-
ent evidence tending to connect them to the commission of the
offense. However, neither the fact that Weakland stole the
jewelry, nor the fact that Weakland delivered it to his friend
and brother, tends to inculpate LaPena or Maxwell any more
than it would inculpate anyone else Weakland might agree to
accuse to buy his life and freedom.? Purely and simply, these

*Weakland testified that, ultimately, he retrieved the ring and gave it
to LaPecna, unlikely testimony for which, in any event, there is no con-
firmation whatever. It also is worth noting that, apparently contradicting
Weakland, Webb testified to getting rid of evidence, by throwing “the
watches and ring” into a garbage can.

2
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are merely circumstances of the crime which, in Lord Abinger’s
words, do not identify the person accused at all.

Returning to the TV set, it seems from the testimony of Gail
-Weakland that, when Weakland borrowed her automobile on
the night of the murder-robbery, the car’s headliner was intact;
but upon return, it was ripped. Again, this circumstance may
coincide with Weakland’s statement that he and Boutwell
ripped the headliner when transferring the Krause TV set into
Gail Weakland’s car; however, it obviously lacks any independ-
ent inculpatory significance so far as LaPena and Maxwell are
concerned. The prosecution does not suggest LaPena and Max-
well have been connected either to the TV set or to the rip in
the headliner, in any way at all. Indeed, according to the major-
ity’s view of the facts, Weakland first took the TV set to Sandra
Weakland’s home—which would inculpate Sandra if anyone.
Later, my brethren say, fearing that Weakland was under police
surveillance, Weakland’s brothers apparently took the TV from
Sandra’s home and destroyed it—facts which, if true, might
tend to inculpate the brothers, but certainly not LaPena or
Maxwell.*

Similarly, according to Weakland, he received from Rosalie
Maxwell a hand-drawn map of streets near the Krause resi-
dence, which he thereupon copied and destroyed. In other
words, Weakland says he had a map, the origin of which he and
he alone attributed to LaPena and Maxwell. While Gail Weak-
land testified she once saw Weakland with what appeared to be
a hand-drawn map, her testimony fails even to relate it to the
Krause crime, and in no way whatever establishes that either
LePena or Maxwell had anything to do with its origins.

Facts Related Neither To The Crime Nor To Appellants

Of even less force to inculpate LaPena or Maxwell is Gail
Weakland’s testimony that, around January 2, Weakland bad
some $1,000 in $100 bills. Although the majority omit to men-
tion it, Gail further testified that Weakland had said he had won
the money gambling. Instead of suggesting that this explanation
was suspect in any way, Gail confirmed that Weakland was
indeed a heavy gambler. Thus, far from relating the money to

‘As T read the record, the TV set assertedly went first to a condomin-
fum occupied by Webb, Boutwell and Mary Beth Bordeaux, on the
moming of the crime. Then, as he became fearful of discovery, Weak-
land and his brother Leo took the TV set from the condominium, and
took it to Gordon and Sandra’s home. I do not recall that the record

" reflects destruction of the TV set; however, in any event, certainly no
one contends that either of the appellants destroyed it.
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LaPena or Maxwell, or to the Krause crime, it would be alto-
gether speculative to assume from Gail Weakland’s testimony
that the money had a relationship to a criminal endeavor by
anyone. '

Evidence of Friendship and Association -

Even evidence of close association and friendship with an

acknowledged wrongdoer will not corroborate his accusation.
Eckert v. State, 91 Nev. 183, 533 P.2d 468 (1975); Austin v.
State, 87 Nev. 578, 491 P.2d 724 (1971); Ex Parte Hutchin-
son, 76 Nev. 478, 357 P.2d 589 (1960). . . ‘ .

Here, of course, it seems clear that Weakland had a friendly
relationship with LaPena and was acquainted with Maxwell. It
would appear, for example, that LaPena may have telephoned
Weakland occasionally at the home of his sister-in-law, Sandra,
with whom he was residing. If so, he did not act furtively, but
left messages using his true first name, “Frank.” 1t also appears
that, at a time prior to the robbery-murder, Gail Weakland
waited in the car while Weakland went briefly into Rosalie
Maxwell’s townhouse. What happened inside—who was there—
Gail does not know. Gail also testified that on one occasion, not
two as the majority state, Weakland sent her to LaPena for
money: two $20 bills and one $10 bill, or a total of $50. At one
time, Weakland told one of his brothers that if he needed
money, he could get it from Frank. Obviously, such testimony
indicates no more than association or friendship. ,

This is true with other aspects of the evidence. For example,
it appears that, during a weekend at Lake Havasu following the
murder, Weakland made two phone calls to Las Vegas—one,
he says, to his mother and the other to LaPena. Assuming such
a call to LaPena were independently proved, it would inculpate
LaPena no more than it inculpates Weakland’s mother. And
obviously, not even a prosecutor could think such calls inculpa-
tory of Maxwell. A

Of course, from Gail’s testimony it does appear that at a time
subsequent to the murder-robbery, Weakland caused Gail to
deliver a pair of weighted black leather gloves to the Hacienda
Hotel, where LaPena took them from her furtively. I do not,
however, perceive that this fact has been independently related
to the crime for which these appellants will stand trial for their
lives. In the first place, for purposes of another prosecution, the
State’s theory is that LaPena delivered the gloves to Weakland
for use in beating the Hacienda Hotel's manager, that Weakland
so used them, then caused their return. See: LaPena v. Sheriff,
91 Nev. 692, 541 P.2d 907 (1975). Thus, the State has
explained the transfer of the gloves, relating them to another

v vt somregr s o -
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totally different crime, which Weakland also committed and
later attributed to LaPena. The prosecution here desires, how-
ever, to make the gloves do double evidentiary service, which it
appears to me cannot be done; for dropping out Weakland’s tes-
timony, the record fails to show that either Krause was beaten,
with weighted gloves or otherwise. The gloves simply are not
shown, except through accomplice testimony, to have any rela-
tionship whatever to the offense here concerned. Furthermore,
not only do the gloves lack independent value to commect
LaPena with the offense in question; they have, moreover, not
been related to Maxwell in any way.

Testimony of Weakland’s Accomplice, Webb

From the record, it appears that Robert Webb participated
with Weakland in planning the murder and robbery in question,
although he restricted his participation to aiding and abetting
Weakland, both before and afterward. Webb assisted Weakland
in procuring the participation of Boutwell, whom Webb sup-
plied with the gloves and jacket—and, some evidence indicates,
the boots also—which Boutwell used in the crimes at the
Krause residence. Webb knew these items would be used in the
robbery-murder, which he helped to plan. After the crimes, and
knowing of them, Webb aided and abetted Weakland by secret-
ing evidence taken from the Krause residence. Thus, under
such circumstances, it is evident that the magistrate not only
was correct in finding Webb an accomplice, but might have
been in error if he had found anything else. See: NRS 195.020;
State v. Cushing, 61 Nev. 132, 120 P.2d 208 (1941); State v.
Chapman, 6 Nev. 320 (1871).8

*NRS 195.020 provides:

“Who are principals. Every person concerned in the commission of a
felony, gross misdemeanor or misdemeanor, whether he directly com-
mits the act constituting the offense, or aids or abets in its commission,
and whether present or absent; and every person who, directly or indi-
rectly, counsels, encourages, hires, commands, induces or otherwise pro-
cures another to commit a felony, gross misdemeanor or misdemeanor
is a principal, and shall be proceeded against and punished as such. . . 2
Emphasis added.

In State v. Cushing, cited above, this court expressly stated that,
under our statutes, “it is only necessary in such case to show that a
crime has been committed, and that the defendant, if present, aided and
assisted, or, if not present, advised and encouraged it.”” 61 Nev. at 145;
120 P.2d at 215.

The magistrate determined Webb was an accomplice, which clearly
was within his province. State v. Fuchs, 78 Nev. 63, 368 P.2d 869
(1962); In Re Oxley and Mulvaney, 38 Nev. 379, 149 P. 992 (1915);
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Although Webb also might have been prosecuted for capital
murder, the prosecution permitted him to plead guilty to a gross
misdemeanor, with a recommendation of probation, and he is
now free. On his part, Webb has by his testimony undertaken to
assist the prosecution in convicting LaPena and Maxwell of a
capital offense. Again, I refrain from considering the Constitu-
tional implications of this exchange, so highly favorable to
Webb. I consider only whether Webb’s testimony can be viewed
as corroborating Weakland’s. _

It is true, of course, that hearsay statements of onme
co-conspirator to another are admissible, and may be consid-
ered as evidence under an exception to the hearsay rule once the
conspiracy is proved. NRS 51.035(3) (e); Goldsmith v. Sheriff,
85 Nev. 295, 454 P.2d 86 (1969). However, if the hearsay
statements of one accomplice-conspirator, such as Weakland,
are only established through the testimony of a second
accomplice-conspirator, such as Webb, then it is clear such
statements may not be viewed as “corroborating evidence” that
a third person, such as LaPena or Mazwell, is also part of the
conspiracy. Goldsmith does not suggest otherwise; instead, it
explicitly declares that, “before those hearsay statements can be
considered by the magistrate it is incumbent upon him to exam-
ine all the other evidence to determine whether, aliunde, the
existence of a conspiracy was established.” 85 Nev. at 304; 454
P.2d at 92. As I am sure the majority know, and as Justice
Traynor recognized in People v. Clapp, 151 P.2d 237 (Cal.
1944), citing numerous authorities, “the testimony of one
accomplice is not corroborated by that of another.” 1d. at 238;
in accord, State v. Banks, 486 P.2d 584 (1971); People v.
Jehl, 310 P.2d 495 (Cal.App. 1957); State v. Hilbish, 59 Nev.
469, 97 P.2d 435 (1940); VII Wigmore on Evidence, § 2059
(3rd Ed. 1940). Only this fall, our court again recognized the
viability of this rule. See: LaPena v. Sheriff, 91 Nev. 692, 541
P.2d 907 (1975). Thus, since the only evidence of Weakland’s
supposed extra-judicial statements is testimony from Webb, and
since Webb's testimony like Weakland’s must be eliminated
from consideration when deciding whether the prosecution has
satisied NRS 175.291’s requirement of corroboration, it is

Ex Parte Wm. Willoughby, 14 Nev. 451 (1880). I presume the major-
ity do not question the foregoing authorities. We most recently recog-
nized their force only three months ago in State v. Havas, 91 Nev. 611,
540 P.2d 1060 (1975), there invoking them against a defendant, and
holding that both the district courts and thig court are bound by magis-
trates’ factual determinations.
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patent that Webb’s story of what Weakland said has no more
significance than his direct accusation of LaPena or Maxwell
would have.

Relationship of LaPena, Maxwell, and Krause

Impermissibly, the majority opinion has drawn upon Weak-
land’s story to establish in LaPena and Maxwell a motive to kill
Mrs. Krause. Virtually none of the “facts” concerning this sup-
posed motive find any support in the record, save through testi-
mony of the self-acknowledged participant, Weakland.

It does appear, of course, that the Maxwell woman was a
lady of doubtful morals, who admitted regarding Krause as her
“live one” and LaPena as her “true lover.” Physically, she
accommodated Krause; monetarily, he assisted her. On its face,
however, there is nothing about their symbiotic relationship,
however contrary to accepted conventions, which suggests a
motive to have Krause beaten and Mrs. Krause murdered.

Only through the testimony of accomplices Weakland and
Webb is a somewhat unlikely motive attributed to LaPena and
Maxwell. Supposedly, LaPena and Maxwell believed Krause
was quite wealthy, and decided killing Mrs. Krause would set in
motion a house-that-Jack built chain of events enabling them to
enjoy more of Krause’s money than before. According to the
story the prosecution elicited by allowing life and freedom to
the two acknowledged participants, Weakland and Webb,
LaPena believed that if he had Mrs. Krause killed, Krause
would then marry Maxwell; that Maxwell could then induce
Krause to supply her greater sums of money; and that he,
LaPena, would then share the increased take. Unlike the situa-
tion revealed in LaPena v. Sheriff, supra, however, nothing
tending independently to establish this motive appears in the
record.

Summary

I recognize, of course, that several items of evidence, not by
themselves inculpatory, may in combination independently
establish facts constituting legal corroboration. Cf. LaPena v.
Sheriff, cited above. I also recognize that several items of evi-
dence, by themselves only remotely inculpatory, may in their
totality rise to the dignity of legal corroboration. Cf. People v.
‘Trujillo, 194 P.2d 681 (Cal. 1948). I further recognize, how-
ever, that nothing plus nothing plus nothing is nothing.

_ As my brother Zenoff said, speaking for a unanimous court
in Eckert v. State, 91 Nev. 183, 186, 533 P.2d 468, 471
(1975): “Evidence to corroborate accomplice testimony does
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not suffice if it merely casts grave suspicion on the defendant.”
And as Lord Abinger has said: “Itis a practice which deserves
all the reverence of the law, that judges have uniformly told
juries that they ought not to pay any respect to the testimony of
an accomplice unless the accomplice is corroborated in some
material particular. . . . The danger is that when a man is fixed,
and knows that his own guilt is detected, he purchases immu-
nity by falsely accusing others.” R. v. Farler, 8 C. & P. 106
(1837).

I suggest that Lord Abinger’s observation is apposite, not
just as to those who are clearly “fixed,” such as Weakland and
Webb, but also to persons like Gail Weakland and Mary Bor-
deaux whose proximity and possible complicity in the crime is
‘manifest, but whose guilt is not certain. I do not, of course,
suggest that these women necessarily were accomplices in the
legal sense. Since their complicity is not now definitely estab-
lished, that will be a question of fact to be determined at trial.
Cf. Austin v. State, 87 Nev. 578, 591 P.2d 724 (1971).

For present purposes, I presume, despite the women’s
obvious involvement with Weakland and Webb in events of the
murder-robbery and ensuing efforts to escape justice, that Gail
Weakland and Mary Bordeaux did not know a murder was to
be committed until after it occurred.® I do, however, challenge
the majority’s dicta that there is no reason to question Gail
Weakland’s veracity. She and the Bordeaux woman have the
same reason as Weakland and Webb have to testify as the pros-
ecution desires. Beyond this, as a matter of logic, I question
that Weakland's frequent beating and hospitalization of Gail
Weakland makes it “doubtful that she would shade her testi-
mony to favor him.” I note that, after the mentioned beatings,
'Gail nonetheless let Weakland utilize her car on the night of the
murder-robbery, and left town with him afterward.

Even fully crediting those not definitely shown to be accom-
plices, much of the record consists of testimony which proves
only that Weakland is able to relate, with some measure of
accuracy, details of his own vicious crime. The rest of the
ostensible corroboration presented by the State, in itself,

*[ note, however, that at least the Bordeaux woman—who was with
Weakland and Webb immediately before the murder-robbery, received
some of the loot, and helped destroy evidence afterward—has expressly
been promised total immunity to induce her testimony against LaPena
and Maxwell, Apparently, tacitly or otherwise, the prosecution also is
committed not to prosecute the Weakland woman. who supplied the car
used for the murder-robbery, and left with Weakland for Lake Havasu
when he became fearful of discovery.
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achieves no more than to prove, redundantly, that LaPena and
Weakland were friends or associates. Ignoring Weakland’s tes-
timony, the testimony of one Fish (which the magistrate
rejected as unworthy of belief), and the testimony of witness
Webb (whom the magistrate found as a fact to be an accom-
plice), I therefore think the record shows only that LaPena and
Maxwell are amoral persons, who consort with their own kind,
including persons like Weakland.

LaPena, a hotel bell captain, has lived with Maxwell, who
apparently has slept with Krause and taken as much of his
money as she could get. In themselves, however, these facts
suggest no reason for either of them to pay Weakland to rob
Krause and murder his wife. It does appear that, around the
time of the Krause murder, certain weighted black gloves
passed between Weakland and LaPena; however, except
through the testimony of Weakland and Webb, those gloves
cannot be associated with the crimes here concerned. It is, in
fact, the prosecution’s theory that the gloves in question were
particularly related to a different crime, which is concerned in
another case before us. In the instant case, the record does not
show that either Marvin or Hilda Krause was beaten, or that
any plan ever existed that such would be done.

Had the magistrate not found Fish’s testimony incredible,
had he not determined Webb was an accomplice, and had the
prosecution proved, independently of accomplice testimony,
that appellants paid Weakland a large sum of money (as the
prosecution tried and failed to do), then of course a substan-
tially different question might be presented.

It seems clear that, upon the present record, by virtue of
NRS 175.291, there is insufficient evidence to hold appellants
to answer for the crimes with which they stand charged in this
case. Thus, the order denying habeas corpus should be
reversed. As to such charges, appellants should stand dis-
charged unless the State, believing further corroborative evi-
dence to be available, should elect to re-charge them within a
specified period of time.
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Frank Ralph LaPENA, Appellant,
VY.
The STATE of Nevada, Respondent.
No. 10009.

Supreme Court of Nevada.

April 13, 1982,

Defendant was convicted in the Eighth
Judicial District Court, Clark County, J.
Charles Thompson, J., of robbery with the
use of a deadly weapon and first-degree
murder, and he appealed. The Supreme
Court, Springer, J., held that convictions
would be reversed where prosecution’s case
depended substantially upon out-of-court
statements and preliminary examination
testimony obtained from purported accom-
plice who testified pursuant to executory
conditional plea bargain.

Reversed and remanded.

Manoukian, J., dissented and filed opin-
ion.

Criminal Law e=1169.1(1)

Convictions of robbery and first-degree
murder would be reversed where prosecu-
tion’s case depended substantially upon out-
of-court statements and preliminary exami-
nation testimony obtained from purported
accomplice who testified pursuant to execu-
tory conditional plea bargain.

Wiener, Goldwater, Waldman & Gordon,
Ltd., Richard A. anht Las Vegas for
appellant

Richard Bryan, Atty. Gen., Carson City,

Robert J. Miller, Dlst Atty Las Vegas, for.__

respondent.

OPINION

SPRINGER, Justice:

Frank LaPena has appealed from convic-
tions of robbery and first degree murder.
The convictions are reversed because the
prosecution’s case depended substantlally

el 09/19/00 Page 23 of 59
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upon out-of-court statements and prelimi-
nary cxamination testimony obtained from
a purported accomplice, Jerry Weakland,
who testified pursuant to an executory con-
ditional plea bargain.

Weakland was apprehended for the rob-
bery and murder of Hilda Kraus. He ulti-
mately admitted that he had robbed the
woman and killed her. At the time of
Weakland’s preliminary examination, he
agreed to cooperate with the prosecution by
implicating appellant LaPena. In exchange
for his testimony that LaPena had contract-
ed with him for the murder, Weakland was
to be allowed to plead guilty to second
degreec murder and receive a sentence of
five years to life imprisonment. Under the
agrcement, robbery and all other charges
were to be dropped, including charges unre-
lated to the subject incident.

Weakland testified at LaPena’s prelimi-
nary examination, incriminating LaPena in
accordance with his previous statements to
prosccuting officials. Thereafter the state
kept its bargain. Weakland pleaded guilty
to sccond degree murder and received the
promised sentence. All other charges were
dismissed.

Weakland was subsequently called to tes-
tify at LaPena’s trial. He stated under
oath that his testimony at LaPena’s prelimi-
nary examination and his prior statements
to the prosecution were untrue; he said
that he had incriminated LaPena under
pressure from the police to do so. Weak-
land refused to testify any further concern-
ing LaPena’s alleged involvement in the
robbery and murder. The trial court later

admitted ‘into evidence Weakland’s prior -

testimony and his previous written and vi-
deotaped statements to police officials.

“"'The trial court committed reversible error

by admitting into evidence  Weakland’s
statements incriminating LaPena. The ad-
mission into evidence violated the rule es-
tablished in Franklin v. State, 94 Nev. 220,
577 P.2d 860 (1978) and reaffirmed in Burns
v. State, 96 Nev. 802, 618 P.2d 881 (1980).
In those decisions we disapproved the prac-

tice of withholding the benefits of_ a plea L

G e
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bargain or promise of leniency until after a
purported accomplice had testified in a par-
ticular manner. We see no meaningful dis-
tinction between the facts of this case and
Franklin. The prosecution did not permit
Weakland to reap the benefit of his bargain
until after he had incriminated LaPena at
the preliminary examination. The plea bar-
gain was thereby used to induce coopera-
tion. At trial Weakland said as much,
claiming to have been coerced into making
the incriminating statements. Since the
prosecution relied substantially on Weak-
land’s incriminating statements in develop-
ing its case against LaPena, we cannot find
the improper admission of evidence harm-
less beyond a reasonable doubt. See Burns,
supra.

Accordingly, the judgment of conviction
is reversed.

GUNDERSON, C. J., MOWBRAY, J., and
ZENOFF, Senior Justice,! concur.

1. The Chief Justice designated Hon. David Ze-
noff, Senior Justice, to sit in this case in place

Nev. 245

MANOUKIAN, Justice, dissenting:

I cannot agree with the majority that
“the trial court committed reversible error
by admitting into evidence Weakland’s
statements incriminating LaPena.” My
bases for disagreement are clearly set forth
in my separate opinions in Franklin v.
State, 94 Nev. 220, 227, 577 P.2d 860, 864
(1978) (Manoukian, J., dissenting, with
Mowbray, J.) and Burns v. State, 96 Nev.
802, 806, 618 P.2d 881, 884 (1980) (Manouki-
an, J., concurring).

I would affirm the judgment of convic-
tion.

(7]
° g KEYNUMBER SYSTEM
¥

of the Hon. Cameron Batjer. Nev.Const. art. 6

§ 19; SCR 10.
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the judgment, the trial itself [is] contaminated. An appel-
lant whose right to a fair trial in a trial court has been
vitiated should be accorded that right anew. Retrial is a
small price to pay for insuring the right to a fair trial.’

Reversed and remanded for new trial.

LEON EUSTORGIO MORALES, AppeLLANT, v. THE
STATE OF NEVADA, RESPONDENT.

No. 10971
August 19,1980 615 P.2d 254

Appeal from judgments of conviction upon pleas of guilty,
Eighth Judicial District Court, Clark County; J. Charles
Thompson, Judge.

Pursuant to his plea of guilty, defendant was convicted in the
district court of sale of controlled substance and possession of
controlled substance. Defendant was sentenced to serve a term
of 20 years on the sale charge and a concurrent term of six
years on the possession charge. On appeal, the Supreme Court
held that: (1) although judge’s remarks may have been unfortu-
nate, there was no reversible error in considering defendant’s
status as an alien in imposing sentence, and (2) judge did not
impermissibly consider allegation that defendant was a revolu-
tionary and an international drug dealer in imposing sentence.

Affirmed.

Morgan D. Harris, Public Defender, Clark County, for
Appellant.

Richard Bryan, Attorney General, Carson City, and Robert
Miller, District Attorney, Clark County, for Respondent.

1. CRIMINAL Law.
Althotigh judge’s remarks may have been unfortunate, there was no
reversible error in considering defendant’s status as an alien in imposing
sentence.

2. CRIMINAL Law.

So long as record does not demonstrate prejudice resulting from con-
sideration of information or accusations founded upon facts supported
only by impalpable or highly suspect evidence, reviewing court will refrain
from interfering with sentence imposed.

'R. Traynor, The Riddle of Harmless Error 20, 22 (1970).
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B0080-RFB-NJK Document 7-397801 Filed 09/19/00 Page 25 of 59

Aug. 1980]

3. CRIMINAL Law.
In sentencing d
tencing court did n
was a revolutionary

Per Curiam:

Appellant pleade:
to possession of a
tenced appellant to
charge, and to serve¢
session charge. App

Appellant first c
appellant’s right t
appellant’s status a
also claims that the
allegations that ap)
national drug deale

[Headnote 1]

Appellant cited n
that a court commj
when imposing sent
403 U.S. 365 (1971
Although the distri¢
nate, we find no rev:
513 P.2d 1244 (197
[Headnotes 2, 3]

Nor do we believi
sentencing appellan
strate prejudice rest
accusations founde
or highly suspect e
fering with sentenc
P.2d 1159 (1976). H
to ascertain whethe

- lant was a revolutic

ics, and, although :
were baseless, his
offered to call witn

The judgments a




[96 Nev.

s plea, Weak-
t implicating
iminary hear-
ted his state-
1d LaPena to
2ments at the
Maxwell nor
subsequently
2n he denied
<raus killing.
»f two counts

ents of error
admission of
1 the victim’s
e contention
e statements
rrelevant and
judgment of
1ded for new

i, the district
:llant Weak-
;s those of the
>ts contained
Kraus which
it and highly
Tmation was
re o inextri-
tible of sepa-
as evidence
‘act that is of
more or less
‘idence relat-
unt is on trial
aring of the

791, 213 P.
‘icipation of
her than the

the perjury
d statements
relevant and

TR I Ry ¢ B

:00-cv-00960-RFB-NJK Document 7-397801 Filed 09/19/00 Page 26 of 59

APP. 230

Aug. 1980] Weakland v. State 701

[Headnote 3]

It is asserted that the reception of this inadmissible evidence
is not harmless error as it denied appellant his right to a fair
trial. NRS 178.598 defines harmless error as that which does
not affect substantial rights. Although NRS 178.598 does not
provide a standard for determining when errors are harmless,
this court has established certain guidelines to be followed in
exercising its discretion. These include whether the issue of
innocence or guilt is close, the quantity and character of the
error and the gravity of the harm charged. Underlying each of
these factors is the ‘‘supervisory function of the appellate court
in maintaining the standards of the trial bench and bar, to the
end that all defendants will be accorded a fair trial.”’ Garner v.
State, 78 Nev. 366, 374 P.2d 525 (1962).

A review of the record reveals that the evidence is not over-
whelming. Weakland made three statements implicating Max-
well and LaPena. These statements were corroborated in part
by Weakland’s wife and two of Weakland’s friends. Weakland
subsequently repudiated his testimony, under oath, at the
LaPena and Maxwell trials.

In this case, the error was repeated with the admission of
each prior statement and trial transcript into evidence. The
details of the murder, while not expounded upon by the state,
were nevertheless argued to the jury at the close of the case.
Further, the nature of the error (the admission of the details of
the killing) is inherently harmful to one charged with perjury
arising from such a crime. Contrary to respondent’s conten-
tion, the repeated description of the murder did more than pro-
vide a backdrop of reality against which the defendant’s false
statements could be weighed. Instead, they impressed upon the
jury that appellant Weakland was a cold-blooded killer—in
addition to being a liar. In determining whether Weakland
committed perjury at the LaPena and Maxwell trials as the
state charged, the jury may well have been influenced by this
reception of inadmissible evidence.

We conclude that the judgment below must be and is
reversed and the sentence vacated and the cause remanded for a
new trial. As stated by Justice Traynor,

[The] litigant has a right to objective consideration of all
proper evidence by triers of fact without violations of any
substantial rights he may have as a litigant. He is entitled
not to a trial free of all possible error but to a trial free of
harmful error.

- . . [Where] the error is so forceful as to leave its mark on
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the killing of Hilda Kraus. In connection with his plea, Weak-
land made a written and videotaped statement implicating
Rosalie Maxwell and Frank LaPena. At the preliminary hear-
ing for Maxwell and LaPena, Weakland repeated his state-
ment, testifying that he was hired by Maxwell and LaPena to
kill Kraus. Weakland later repudiated these statements at the
Maxwell and LaPena trials, asserting that neither Maxwell nor
LaPena was involved in the killing. The state subsequently
charged that Weakland committed perjury when he denied
LaPena’s and Maxwell’s involvement in the Kraus killing.
After a trial to a jury, Weakland was convicted of two counts
of perjury.

Although Weakland makes numerous assignments of error
in this appeal, his primary argument involves the admission of
the prior testimony and statements of himself and the victim’s
husband, Mr. Kraus. It is Weakland’s appellate contention
that such admissions were reversible error as the statements
and transcripts of the testimony contained much irrelevant and
cumulative information. We agree and believe the judgment of
conviction must be reversed and the cause remanded for new
trial.

[Headnotes 1, 2]

Over vigorous objection by appellant’s counsel, the district
court admitted the complete transcripts of appellant Weak-
land’s previous testimony and statements as well as those of the
victim’s husband, Mr. Kraus. Each of the transcripts contained
a detailed description of the actual killing of Hilda Kraus which
appellant’s counsel sought to exclude as irrelevant and highly
prejudicial. The district court ruled that such information was

relevant as the “‘acts surrounding the murder were so inextri- .

cably entwined with the charge as to be not susceptible of sepa-
ration.”” NRS 48.015 defines relevant evidence as evidence
having any tendency to make the existence of any fact that is of
consequence to the determination of the action more or less
probable than it would be without the evidence. Evidence relat-
ing to a crime other than that for which the appellant is on trial
is relevant where it tends to show the false swearing of the
appellant. State v. Cerfoglio, 46 Nev. 332, 205 P. 791, 213 P.
102 (1923). In this case, however, it is the participation of
LaPena and Maxwell in arranging the murder, rather than the
details of the actual killing, which gives rise to the perjury
charges. Thus, those portions of the transcripts and statements
which describe the commission of the crime are irrelevant and
their admission clearly error. NRS 48.025(2).
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GERALD RONALD WEAKLAND, APPELLANT, v. THE
STATE OF NEVADA, RESPONDENT.

No. 10985
August 18, 1980 615 P.2d 252

Appeal from judgment of conviction for perjury; Eighth
Judicial District Court, Clark County; Paul S. Goldman,
Judge.

The Supreme Court, held that where it was participation of
two persons in arranging murder committed by defendant,
rather than the details of the actual killing, which gave rise to
perjury charges after defendant, at the trial of the other per-
sons, repudiated statements that he was hired by such persons
to do the killing, portions of prior transcripts and statements
which described the commission of the crime were irrelevant,
and admission of statements and transcripts containing
detailed description of the murder was reversible error.

Reversed and remanded for new trial.

Morgan D. Harris, Public Defender, and Terrance M. Jack-
son, Deputy Public Defender, Clark County, for Appellant.

Robert J. Miller, District Attorney, and David Swartz, Dep-
uty District Attorney, Clark County, for Respondent.

1. CRIMINAL Law.

In perjury prosecution, evidence relating to a crime other than that
for which defendant is on trial is relevant where it tends to show the false
swearing of the defendant.

2. CRIMINAL Law,

Where it was participation of two persons in arranging murder com-
mitted by defendant, rather than the details of the actual killing, which
gave rise to perjury charges after defendant, at the trial of the other per-
sons, repudiated statements that he was hired by such persons to do the
killing, portions of prior transcripts and statements which described the
commission of the crime were irrelevant, and admission of statements and
transcripts containing detailed description of the murder was reversible
error. NRS 48.015, 48.025, subd. 2, 178.598; U.S.C.A.Const. Amend. 6.

3. CRIMINAL Law.

Guidelines for determining when trial errors are harmless include
whether issue of innocence or guilt is close, quantity and character of the
error, and the gravity of the harm charged, and underlying each of these
factors is the supervisory function of the appellate court in maintaining

the standards of the trial bench and bar, to the end that all defendants will
be accorded a fair trial. NRS 178.598.

OPINION
Per Curiam:

Gerald R. Weakland pled guilty to second degree murder for
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The STATE of Nevada, Appellant/Cross—
Respondent,
V.
Frank LaPENA, Respondent/Cross-
Appellant.
No. 29429,

Supreme Court ¢. Nevada.

Dec. 7, 1998.

Defendant, whose conviction for first-
degree murder and robbery were affirmed on
appeal, filed petition for postconviction relief
and motion to dismiss indictment. The Dis-
trict Court, Clark County, Gene T. Porter, J.,
granted petition and denied motion. State
appealed and defendant cross-appealed. The
Supreme Court, Rose, J., held that: (1) coun-
sel were not ineffective in their impeachment
of informant in murder prosecution; (2) de-
fendant made informed, strategic choice not
to testify; (3) counsel’s failure to procure
informant’s testimony did not constitute inef-
fective assistance; and (4) counsel was not
ineffective in failing to pursue alleged con-
nection between person who admitted he was
hired by defendant to murder victim and
vietim’s husband.

Reversed.

Springer, C.J., dissented and filed opin-
ion.

1. Criminal Law ¢=1134(3)

The question of whether a defendant has
received ineffective assistance of counsel at
trial in violation of the Sixth Amendment is a
mixed question of law and fact, and thus, is
subject to independent review. U.S.C.A.
Const.Amend. 6.

2. Criminal Law ¢=641.13(1)

To establish ineffective assistance of
counsel, a defendant must show that coun-
sel's representation fell below an objective
standard of reasonableness and that coun-
sel’s deficient performance prejudiced the de-
fense. U.S.C.A. Const.Amend. 6.

968 PACIFIC REPORTER, 2d SERIES

3. Criminal Law ¢=641.13(1)
To show that counsel’s deficient perfor.

mance prejudiced the defense, for the pur.

pose of an ineffective assistance of counse
claim, the defendant must show that but for
counsel’s mistakes, there is a reasonable
probability that the result of the proceeding
would have been different. U.S.C.A. Cons:.
Amend. 6.

4. Criminal Law &641.13(1)

Judicial review of counsel’s representa-
tion is highly deferential, for the purpose «;
an ineffective assistance of counsel clain:.
U.S.C.A. Const.Amend. 6.

5. Criminal Law ¢&641.13(1) -

A defendant must overcome the pre-
sumption on an ineffective assistance of coun-
sel claim that a challenged action might b
considered sound strategy. U.S.C.A. Const.
Amend. 6.

6. Criminal Law ¢641.13(6)

Counsel were not ineffective in their im-
peachment of informant in murder prosecu-
tion; although informant was not impeacheu
using agreement with law enforcement offi-
cials to testify in exchange for ceasing t-
sabotage informant’s efforts to get paroled.
counsel made substantial efforts to impeact.
informant with bad acts, prior perjury con-
victions and numerous inconsistencies be-
tween informant’s testimony and physical ev-
idence. U.S.C.A. Const.Amend. 6.

7. Witnesses ¢=88

Murder defendant made informed. str-
tegic choice not to testify in second (I
where parties conceded that defendant Wi
aware of right to testify, that defendant Ve
untarily waived that right and that testimor:
went poorly at first trial.

8. Criminal Law ¢=641.13(6)

Certain witnesses were not called to t&*
tify in second murder trial based upon sUr*’
tegic reasoning made after reasonable inve®
tigation, and thus, counsels’ failure t0 et
witnesses did not establish ineffective assi
tance of counsel, where defendant did ne
elaborate on what witnesses’ testimon:
might have been, one witness refused t0 ¢~
tify in first trial, and counsel stated

i ey R
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witnesses were not as important as defen-
dant thought. U.S.C.A. Const.Amend. 6.

9, Criminal Law ¢=641.13(6)

Murder defendant could not show that
informant’s presence at trial would have like-
ly produced different result, and thus, coun-
sel's failure to procure informant’s testimony
did not constitute ineffective assistance,
where all evidence with regard to informant
was properly presented in murder defen-
dant’s trials. U.S.C.A. Const.Amend. 6.

10. Criminal Law ¢=641.13(6)

Murder defendant failed to show preju-
dice by counsel’s failure to obtain information
in prior counsel’s possession regarding infor-
mant, and thus, defendant could not establish
ineffective assistance of counsel, where de-
fendant failed to present evidence that sub-
stance of informant’s conversation with prior
counsel would have provided any additional
information not previously presented to jury.
U.S.CA. Const.Amend. 6.

11. Criminal Law ¢=641.13(6)

Counsel was not ineffective in failing to
pursue alleged connection between person
who admitted he was hired by defendant to
murder victim and vietim’s husband, where
efforts were made to uncover connection and
there was overwhelming evidence that defen-
dant hired person to murder vietim.
US.C.A. Const.Amend. 6.

Frankie Sue Del Papa, Attorney General.
Carson City; Stewart L. Bell, District Attor-
ney; and James Tufteland, Chief Deputy
Distriet Attorney, Clark County, for Appel-
lant/Cross~Respondent.

David M. Schieck, Las Vegas, for Respon-
dent/Cross-Appellant.

OPINION
ROSE, J.

In 1977, respondent/cross-appellant Frank
€na was convicted of first degree murder
m?_ Tobbery with the use of a deadly weapon.
tourt reversed the conviction and re-
"Pded for a new trial. In 1989, LaPena
"™ again convicted of first degree murder

and robbery, and sentenced to life imprison-
ment without the possibility of parole. This
court affirmed the conviction. In 1992,
LaPena filed a petition for post-conviction
relief (the “PCR petition”), which the district
court denied; this court remanded the case
for an evidentiary hearing. In December
1993, LaPena filed a motion to dismiss all of
the charges against him. In 1995, the dis-
trict ccart conducted an evidentiary hearing
and, based on the evidence adduced therein,
granted LaPena’s PCR petition on the
ground that LaPena had been denied effec-
tive assistance of trial counsel. The district
court denied LaPena’s motion to dismiss and
ordered a new trial.

The State appeals from the district court’s
grant of post-conviction relief vacating LaPe-
na's conviction and sentence. LaPena cross-
appeals from the district court’s denial of his
motion to dismiss all charges against him.
We conclude that the district court erred in
granting LaPena’s PCR petition. Conse-
quently we reverse the district court’s order
and dismiss LaPena’s cross-appeal.

FACTS

At approximately 5:00 a.m. on January 14,
1974, the elderly couple of Hilda and Marvin
Krause were robbed at their Las Vegas
home located inside a walled country club
community. During the course of the rob-
bery, the perpetrators beat Mr. Krause and
murdered Mrs. Krause. When police arrived
at the Krause home, they found the deceased
Mrs. Krause gagged with a scarf tied loosely
around her neck, and a butcher knife imbed-
ded in her back; her throat had been slit.
An autopsy revealed that Mrs. Krause had
been strangled with a cord or rope prior to
having her throat slit and that she had sus-
tained several stab wounds to her neck after
her throat had been slit.

Mr. Krause told police that he had been
attacked by two Caucasian men after he
opened his garage door and as he was get-
ting into his car to go to work. The men
forced him into the house where they beat
him and tied him up, murdered Mrs. Krause,
and stole a television, gold coins, and jewelry,
including a diamond ring and a watch. Mr.

Krause reported that after the assailants left -
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his home, he untied himself and went up-
stairs in an attempt to aid Mrs. Krause.
Physical evidence indicated that at least two
perpetrators had been present at the Krause
home. The perpetrators left the scene in
Mr. Krause’s car but abandoned it at the
gates of the country club. Mr. Krause suf-
fered a head injury in the attack; he died the
following year from unrelated causes.

Several days after the crime had been
committed, a confidenial informant (later
identified as Joey Costanza) contacted Las
Vegas Metropolitan Police Department
(LVMPD) Detective Mike Whitney. Costan-
za told Det. Whitney that approximately six
weeks before the Krause robbery/murder,
Gerald Weakland had approached him about
assisting in a robbery/murder to take place
in the early morning hours of a Monday or
Friday before one of the victims went to
work and would involve scaling a wall of
some sort. Costanza allegedly knew the ex-
act location of the crime scene (ie., the
Krauses’ address). Costanza also mentioned
two other individuals who might have been
solicited or involved in the crime—Tom Bout-
well and Bobby Webb.

Det. Whitney gave this information to sev-
eral police officers, including Lieutenant
Beecher Avants and Detective Chuck Lee,
who subsequently questioned Boutwell,
Webb, and Weakland. In a February 1974
telephone conversation between Lt. Avants
and Costanza, Costanza allegedly stated that
he had never heard the names of LaPena or
Rosalie Maxwell, LaPena’s girlfriend, associ-
ated with Weakland or the Krause crimes.
Police arrested Weakland for the Krause
murder/robbery in March 1974.

During a preliminary hearing, Weakland
admitted to the crimes and struck a deal with
the State wherein he agreed to testify that
Maxwell and LaPena had hired him to mur-
der Mrs. Krause. In exchange for this testi-
mony, Weakland was allowed to plead guilty
to second degree murder, with a sentence of
five years to life, and all other charges
against him (some of which were unrelated to
the Krause crimes) were dropped. In his
March 29, 1974 confession, Weakland told
authorities that while Boutwell, his accom-
plice, was robbing the Krause home, he
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slipped upstairs and murdered Mrs. Krayg,
by slitting her throat with a single ¢y
Weakland maintained that he had not strg;,
gled Mrs. Krause or stabbed her in the nec);
Weakland maintained that LaPena, an .
quaintance to whom he owed money, hag
approached him at the end of Decembey
1973, and asked him to kil Mrs. Krayge
LaPena allegedly explained to Weakland thy
Mr. Krause was a wealthy slot manager
Caesar’s Palace who was dating LaPeny'.
girifriend, Maxwell, who also worked at Cue.
sar's. LaPena and Maxwell wanted Weaj-
land to kill Mrs. Krause so that Maxwel;
could marry Mr. Krause and inherit the
Krause fortune for the benefit of herself and
her boyfriend, LaPena.

Weakland claimed that LaPena had i
fered to forgive his debts and pay him .
large sum of money in exchange for Mr:
Krause’s murder. On January 4. 1974
Weakland went to Maxwell's apartmen:
where she and LaPena gave him $1000 as u
down payment for the murder, told him that
he would receive another $10,000 after Max-
well married Mr. Krause, and explained the
“plan” for robbing the Krauses and murder-
ing Mrs. Krause. Maxwell allegedly gave
Weakland a map of the Krauses’ residence
during this meeting. Weakland stated that
he asked Webb to help him commit the crime
but, ultimately, Boutwell accompanied him.
Weakland told police that he had never spu-
ken to or had any contact with Mr. Kraus
prior to the January 1974 robbery/murder.

Based upon Weakland's statements to the
police, on April 23, 1974, LaPena and M:L‘\-
well were arrested for the Krause 1o
bery/murder. Both were charged with first
degree murder and robbery with the use of @
deadly weapon. The criminal complaint &
leged that LaPena and Maxwell had entered
into a contract with Gerald Weakland
“whereby ... Weakland was to kill {Mr=.
Krause].”

Weakland testified to LaPena’s guilt ®
LaPena’s preliminary hearing; however
both Maxwell's and LaPena’s separate rials ‘
Weakland testified that his prior testimo™
and statements implicating LaPena and Ma\f
well in the murder were false. LaPend !
State, 98 Nev. 135, 136, 643 P2d 244 2¥
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(1982). Maxwell was acquitted at trial, but
LaPena was convicted by a jury of one count
of first degree murder and one count of
robbery with the use of a deadly weapon.

On direct appeal, this court reversed
LaPena’s conviction and remanded for a
new trial on the ground that admission of
Weakland’s statements incriminating LaPe-
pa constituted reversible error. This court
concluded that the State had improperly
withheld “the benefits of a plea bargain or
promise of leniency until after a purported
accomplice [ (i.e., Weakland)] had testified
in a particular manner.” Id. at 136-37, 643
P2d at 244-45. Weakland was eventually
charged with two counts of perjury, to
which he entered an Alford plea and re-
ceived probation. Gary Gowen, Esq., as-
sumed LaPena’s representation.

On September 29, 1982, Weakland testified
against LaPena before a grand jury, reiterat-
ing his initial statements to police and testi-
mony at LaPena’s preliminary hearing impli-
cating LaPena and Maxwell. Weakland told
the grand jury that he had since reached a
new agreement with the State wherein “the
prosecution team would cease writing nega-
tive letters to the State parole board” about
Weakland. The grand jury returned an in-
dictment against LaPena.

In anticipation of retrial, LaPena ﬁled a
motion for disclosure of the identity of confi-
dential informant Costanza. After the dis-
trict court denied his motion, LaPena filed a
Petition for a writ of mandamus, which this
court granted. LaPena v District Court,
Docket No. 14640 (Order Granting Petition
for Writ of Mandamus, August 31, 1983).

.After this court ordered Costanza’s name
divulged, Det. Lee traveled to New Jersey to
meet with Costanza and to encourage Cos-
tanza to return to Nevada. Costanza refused
to travel to Nevada and called Lt. Avants
after meeting with Det. Lee. Costanza told
Lt Avants that he had no additional informa-
ton to provide with regard to the Krause
mbbel'Jf/murder Upon receipt of Costanza’s

!' Gowen would later maintain that unbeknownst
LaPena or LaPena’s successor counsel, Gowen
xEt‘.elvecl additional information from Costanza
g thls 1983 phone conversation.

name and New Jersey address, Gowen sent
Costanza a letter; Costanza subsequently
telephoned Gowen and told him that he had
no additional information beyond that which
he had already given to Det. Whitney shortly
after the Krause robbery/murder.!

Gowen then tried to compel Costanza’s
attendance through the use of the Interstate
Compact and eventually enlisted the help of
the LVMPD in filing a material witness war-
rant. According to Gowen, the district attor-
ney’s office refused to help. Prosecutor Mel-
vyn Harmon maintained that he advised
Gowen as to how to compel Costanza’s at-
tendance, but Gowen chose to take an inef-
fective “short cut.”

Costanza contacted the police as well as
the district attorney on several occasions to
impress upon them that he knew nothing
more than the information he had previously
provided in his police report. Nonetheless, in
1984 LaPena was still seeking Costanza’s
attendance in Nevada and filed a motion to
depose Costanza. This court reversed the
districtt cowrt’s denial of LaPena’s motion.
LaPena v. Moran, Docket No. 16196, 101
Nev. 957, 808 P.2d 578 (Order, October 22,
1985).

On January 15, 1985, Costanza was arrest-
ed in Florida. Det. Lee and an individual
from the Clark County district attorney’s
office were dispatched to Florida in an at-
tempt to secure Costanza's testimony in Ne-
vada? Defense investigator Michael Wy-
socki flew to Florida the following day.
However, Costanza was released from custo-
dy at the conclusion of a Florida hearing to
compel his attendance in Nevada “because
proper documents had not been provided.”

LaPena subsequently filed a motion with
the district court for an evidentiary hearing
to determine if the State had complied with
certain discovery requests including those
seeking further information with regard to
Costanza. The district court denied the mo-
tion, but this court issued an order that an
evidentiary hearing be conducted concerning

2. Gowen claimed that he never saw the State’s
inter-office memorandum memorializing the
Florida meeting between Costanza and Det. Lee.
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whether the State had disclosed all of its
information regarding Costanza. Lapena v.
District Court, Docket No. 18963, 104 Nev.
862, 809 P.2d 609 (Order Granting Petition
for Writ of Mandamus, August 26, 1988).

The district court subsequently conducted
an evidentiary hearing on October 26-27,
1988. At the beginning of this evidentiary
hearing, Gowen learned that he had been
relieved as LaPena’s counsel. George Carter,
Esq., and Lamond Mills, Esq., were appoint-
ed to represent LaPena through his second
trial. Following the evidentiary hearing, the
district court concluded that the State had
provided all of the information in its posses-
sion regarding Costanza and denied LaPe-
na's motion seeking further funds “for the
Costanza matter.”

Although Gowen had been removed from
LaPena’s case, he continued to work on the
matter and helped Mills file a pretrial motion
to dismiss the indictment on behalf of LaPe-
na. LaPena’s second jury trial commenced
in May 1989, and he was again convicted of
first degree murder and robbery with the use
of a deadly weapon. LaPena did not testify
on his own behalf. The trial court sentenced
LaPena to life imprisonment without the pos-
sibility of parole for the murder of Mrs.
Krause, and a concurrent thirty-year sen-
tence for the robbery of the Krause home
with the use of a deadly weapon. This court
affirmed LaPena’s conviction and sentence.
LaPena v. State, Docket No. 20436, 107 Nev.
1126, 838 P.2d 947 (Order Dismissing Appeal,
June 27, 1991). Gowen assisted LaPena’s
appellate counsel, Carmine Colucci, and ar-
gued the case before this court.

On June 3, 1992, LaPena filed the PCR
petition at issue. The district court denied
LaPena’s PCR petition without conducting
an evidentiary hearing. On appeal, this
court remanded the matter for an evidentia-
ry hearing. Lapena v. State, Docket No.
23839, 109 Nev. 1404, 875 P.2d 1066 (Order of
Remand, November 24, 1993). On December
3, 1993, LaPena filed a motion to dismiss the
indictment based upon an alleged lack of
evidence and “a colorable claim of factual
innocence.” LaPena’s motion to dismiss was
subsequently consolidated with the PCR peti-
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tion, and LaPena presented evidence in sup-
port of dismissal at the evidentiary hearing.

The district court conducted the evidentj,.
ry hearing October 16-20, 1995. The distric
court then granted LaPena’s PCR petitior
and vacated his conviction and sentence ¢
the ground that LaPena had not receiveg
effective assistance of trial counsel. The (is.
trict court denied LaPena’s motion to dismis:
and ordered the matter reset for a new trial
The State appeals from the grant of LaPe.
na’s PCR petition, and LaPena cross-appeai-
from the denial of his motion to dismiss the
indictment.

DISCUSSION

The district court erred in granting respo.-
dent’s petition for post-conviction reliet «.
the basis of ineffective assistance of counsc.

[1-5] “The question of whether a defer-
dant has received ineffective assistance of
counsel at trial in violation of the Sixtk
Amendment is a mixed question of law and
fact and is thus subject to independent re-
view.” State v. Love, 109 Nev, 1136, 113~
865 P.2d 322, 323 (1993). To establish inei-
fective assistance of counsel, a defendunt
must show that counsel’s representation fell
below an objective standard of reasonable-
ness and that counsel’s deficient performance
prejudiced the defense. Strickland v. Wasi-
ington, 466 U.S. 668, 687-88, 104 S.Ct. 2052
80 L.Ed.2d 674 (1984). To establish preju-
dice, the defendant must show that but for
counsel’s mistakes, there is a reasonable
probability that the result of the proceedins
would have been different. /d. at 694. 14
S.Ct. 2052. Judicial review of a lawyer:
representation is highly deferential, and &
defendant must overcome the presumptiot
that a challenged action might be considered
sound strategy. Id. at 689, 104 S.Ct. 2052

Counsel were not ineffective in their i
peachment of Weakland at LaPena’s sec0'¢
trial

{61 Following the evidentiary hearingwb*"
low, the district court found that: “On Sef
tember 29, 1982 Weakland testified befor
the Clark County Grand Jury and again I
plicated LaPENA, however, before he test”

LTI i SR
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gied the State entered into a written agree-
ment with Weakland not to interfere with his
efforts to obtain parole.” The district court
further found that Mills was aware that
Weakland had negotiated with the State for
his testimony against LaPena. The distriet
court noted the importance of Weakland's
testimony and found that the failure to use
this information to impeach Weakland at trial
had greater impact than it would have had
for a less important witness.

We do not contradict the finding that
Weakland was not impeached at trial using
the specific 1982 agreement wherein law en-
forcement agreed to stop “sabotaging Mr.
Weakland’s efforts to get paroled” in ex-
change for Weakland’s testimony before the
grand jury and at trial. Rather, we find that
Weakland’s credibility was, nonetheless, sub-
stantially impeached at trial, such that LaPe-
na’s counsel rendered “reasonably effective
assistance” pursuant to Strickland.

Mills cross-examined Weakland at trial
and elicited the fact that in 1974 Weakland
had pleaded guilty to second degree murder
for the Krause robbery/murder and other
unrelated charges were dropped by the State
in exchange for his testimony against LaPe-
na, Weakland admitted that he had recant-
ed his story implicating LaPena in the first
trial, been convicted of perjury, and had now
switched back to his original story against
LaPena. Furthermore, at trial, counsel pre-
sented the testimony of psychologist William
Mason Knapp, Ph.D., who had extensively
evaluated Weakland and found him to be a
psychopathic liar.?

LaPena argues that the defense counsel
should have obtained expert advice concern-
ing inconsistencies between Weakland’s testi-
mony regarding the murder and the autopsy
report. However, the discrepancies were ob-
Vious enough that, applying the highly defer-
ential standard of Strickland, we cannot say
counse] was deficient in this regard. Counsel

3. The fact that on cross-examination Dr. Knapp
S0 gave an unfavorable opinion as to the credi-
ility of two defense witnesses does not negate

the impeachment value of Dr. Knapp's testimony

. s to Weakland's veracity.

“f With regard to the fact that the autopsy report
. lailed to mention the knife found in Mrs.
’ Krause's back, Mills stated that he did not see the

extensively cross-examined Weakland on in-
consistencies between Weakland’s testimony
as to what he did to Mrs. Krause and the
findings of the coroner.!

With regard to impeachment of Weakland
based on events in his recent past, we con-
clude that counsel was by no means deficient.
During the evidentiary hearing, Weakland
testified that in 1985, while in prison for the
murder of Mrs. Krause, he had hit a civilian.
Following a trial, he was convicted of battery
and sentenced to one year in prison. Habitu-
al criminal charges were filed but, according
to Weakland, the judge “flat refused to con-
sider” those charges. Weakland was paroled
in 1988.

Weakland also testified at the evidentiary
hearing that following his 1988 release, there
had beer four attempts to revoke his parole.
One 1990 incident involved driving with an
open container; Weakland was incarcerated
for thirty-five days and re-released on parole.
Some time after 1988, Weakland entered a
plea tp being an ex-felon in possession of a
firearm and received a one-year sentence
from the court and a one-year violation from
the parole board. Then, in 1994, Weakland
was imprisoned pending trial for battery and
robbery charges arising out of a fight at
Baldini’s Casino; he was acquitted following
a 1995 trial and immediately released. Fi-
nally, in the summer of 1995, Weakland's
parole was revoked based on alcohol con-
sumption, and he was placed on house arrest
for six months. Weakland also stated that at
the time he testified against LaPena in 1989,
he was drinking and gambling.?

At trial, counsel accused Weakland of mur-
dering a fellow inmate and assaulting anoth-
er individual. The trial court deemed this
evidence inadmissible as Weakland had not
been convicted of either crime and the crimes
did not involve dishonesty. Additionally,
counsel tried to introduce evidence that prior

need of retaining an expert to impeach the coro-
ner on such an obvious discrepancy.

5. Weakland's wife also testified at the evidentiary
hearing that Weakland had begun drinking and
gambling excessively following his 1988 parole,
contemplated suicide, and written bad checks.
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to Mrs. Krause's murder, Weakland had
worked for Costanza, who Weakland testified
was a loan shark, as “the muscle” or a “body
guard.” The trial court held that this line of
questioning was also inadmissible.

At the 1989 trial, when asked about his
1ged story once again implicating LaPe-
Weakland testified that since being re-
ed from prison in 1988, h» had undergone
t LaPena deseribes as “a moral transfor-
ion.”® LaPena contends that this testi-
iy “opened the door” for his counsel who
id have impeached Weakland with his
avior after release, including Weakland’s
king and gambling. LaPena further as-
s that although during cross-examination
he 1989 trial Mills brought out the fact
. Weakland had recently been convicted
ltting a civilian, counsel failed to ask

questions that would have shown the jury
that Weakland received extremely lenient
treatment in this and other matters as anoth-
er benefit for his testimony against LaPena
in the 1989 trial.

We conclude that even though certain evi-
dence was held inadmissible, defense counsel
made substantial efforts to impeach Weak-
land with bad acts, his prior perjury convie-
tions, and numerous inconsistencies between
Weakland’s testimony and the physical evi-
dence. LaPena bears the burden of “show-
ing that counsel made errors so serious that
counsel was not functioning as the counsel
guaranteed the defendant by the Sixth
Amendment” and “that counsel’s errors were
so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.”
Strickland, 466 U.S. at 687, 104 S.Ct. 2052.
We conclude that LaPena has failed to meet
this burden. Applying an “objective stan-
dard of reasonableness,” we conclude that
counsel were not deficient in thelr impeach-
ment of Weakland.

LaPena’s failure to testify was not the
result of ineffective counsel.

[7] The district court found that counsel
failed to adequately prepare for trial and
investigate possible corroborating witnesses
6. Weakland stated: ‘“You know, I lost my values

in life there a few years back. My family stuck
through with me .... And they have constantly
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and that these failures resulted in LaPeny',
decision not to testify at his 1989 trial. The
parties concede that LaPena was aware ¢;
his right to testify at his second trial ang
voluntarily waived that right. The partie.
also concede that LaPena’s testimony wen
poorly at his first trial. We conclude tha:
LaPena made an informed, strategic choice
not to testify in the second trial.

At the evidentiary hearing Mills and Car-
ter consistently testified that LaPena decide
not to testify so as to avoid the “expecteq
rigorous and thorough cross-examination,”
Mills explained that LaPena had been e
tremely involved in all decisions made r«-
garding his defense, and further noted: !
should advise you though I have never had :
client who wanted to testify who did no
testify.” Mills testified that LaPena hud
stated that he did not want to be cros.-
examined by Harmon. Also. during the
same general time frame as the Krause rob-
bery/murder. LaPena was the defendant i
another case wherein he had been accused o!
hiring Weakland and Webb to enforce a con-
tract on an individual by the name of Obe-
nauer. LaPena’s conviction in the Obenaucr
case was reversed, but he was still arraid
that this incident might surface if he testificd
in the Krause case.

[8] LaPena admits to these discussion:
with counsel, but maintains that the oni¥
reason he decided not to testify was becausc
counsel would not call other witnesses
corroborate his proposed testimony. LaPen:
does not elaborate on what this testimon:
might be. The State points out that in th
first trial, numerous prosecution witnesses
contradicted LaPena’s testimony as to whert
and when he had first met Weakland. that
LaPena was a respectable businessman. that
Weakland had not been to Maxwell's hous
to meet with Maxwell and LaPena short
before the Krause robbery/murder, thi'
Weakland had not given him gloves worn ¥
Weakland during the murder, and that he
had never met with Webb.

stuck by me. And I owe that to them, and 1 ¥3%

to do what's right.”
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LaPena asserts that the witnesses who
were called by counsel in his second trial
failed to corroborate his potential testimony
and in no “way presented a theory of de-
fense.” However, several inmates testified
for the defense as to statements made by
Weakland while in jail, prior to LaPena’s
first trial, which indicated that Weakland had
falsely implicated LaPena in the Krause rob-
pery/murder. Charles Cooper had testified
that in 1974, fellow-inmate Weakland had
told him that he had falsely implicated LaPe-
na in the Krause robbery/murder to avoid
the death penalty. Eddie Eckert was a pris-
on friend of Weakland and testified that
Weakland “hate[ed LaPena’s] guts” and had
told Eckert that he had to think of someone
to blame for the crime or Weakland's wife
would be blamed. Eckert also claimed that
he had spoken with LaPena while they were
both incarcerated and LaPena had denied
being involved in the Krause robbery/mur-
der. Another inmate, Bernard Ybarra, testi-
fied that Weakland had stated LaPena
“didn’t know anything about” the Krause
robbery/murder, and that Mr. Krause “did
it.”

An acquaintance of the Krauses testified
that she had never seen Mr. Krause's alleged
mistress, Maxwell, at the Krause home bé-
fore the murder. Also. an LVMPD trans-
port officer testified that he had never had
any problems with LaPena, and a woman
testified that Maxwell had been working on
the night Weakland allegedly met with LaPe-
na and Maxwell at Maxwell's townhouse, pri-
or to the Krause robbery/murder.

At the evidentiary hearing, LaPena testi-
fied that the following witnesses should have
been called by counsel at his 1989 trial: (1)
Melinda Swerigan to testify that on the day
Weakland alleged he had come to the Ha-
Genda Hotel to get a payoff from LaPena for
the Krause crimes, Weakland was actually
applying for a job; (2) Otis McClindon and
Ts Bank, who had testified at LaPena’s
19.74 preliminary hearing, to testify that cer-
tain monies paid by LaPena to Weakland's
&-wife were a loan and not a payoff for Mrs.

use’s murder; (3) Camille Dixon, Brian
yton, Richard Grisham, and other neigh-
bors 1 testify that LaPena did not have a

meeting with Webb in November 1973; (4)
Geneva Blue to testify that Maxwell had
contracted for the murder of Mrs. Krause
and that LaPena was completely innocent;
(5) “Nurse Haley” to testify as to jewelry Mr.
Krause was wearing when he was brought to
the emergency room on the day of the rob-
pery/murder; and (6) Maxwell to rebut the
State’s theory of LaPena’s motive, to im-
peach Weakland, and to corroborate LaPe-
na’s proposed testimony.

According to Gowen, Maxwell's testimony
would have shown that she always worked
Fridays and thus could not have given Weak-
land the money to kill Mrs. Krause on a
Friday night. However, this evidence would
not be helpful given the fact that Weakland
thought he received the money on January 2,
1974—a Wednesday—which is corroborated
by evidence of a January 3. 1974 deposit slip
for Weakland's account. Gowen also said
Maxwell could contradict the fact that she
took the money she gave to Weakland out of
a Bible, because she would testify that she is
agnostic. However, as the district court
pointed out there is no evidence that Weak-
land ever made this statement regarding the
Bible.

Moreover, Maxwell refused to testify in
LaPena’s first trial, even after being held in
contempt for trying to assert her Fifth
Amendment rights after she had been acquit-
ted. LaPena himself testified at the eviden-
tiary hearing that when the State contacted
Maxwell to give testimony in the 1989 trial
she was reluctant. At the evidentiary hear-
ing the district court judge asked her if
LaPena was innocent, and she stated, “I
don't—no. Well—excuse me ... I don't be-
lieve he's guilty because I was arrested as a
conspirator and I was not guilty so how could
he be?” She further stated that she knew
the time, location, and lawyers involved in
LaPena’s 1989 trial, but she did not contact
anyone to inform them of the alleged excul-
patory value of her testimony.

Carter testified at the evidentiary hearing
that certain witnesses “weren’t as important
perhaps as Mr. LaPena might think they
were.” Mills stated that they (he, Carter,
and LaPena) agreed that Maxwell should not
testify because in some areas “she was quite

L
:
i




ot

P v

Sapmenpee

smsee
Y 1

HH+

Lore

fievada

ooUTIo

R LAW LIBRARY

o

758 Nev.

vulnerable and could in effect bring out infor-
mation that we did not want to go before the
jury.” Mills further testified:

I do not know of any witness in which
[LaPena] wanted to call that we did not
call. And I know with Rosalie Maxwell
because I remember that particular meet-
ing, that it was a joint agreement that we
would not call her, that she had too much
baggage.

I don't recall of having any of those kind of
conflicts over a witness. ... [M]y philoso-
phy is when it comes down to a situation
that my client wants to call a witness I call
the witness, unless I know the witness is
going to submit perjury or something of
that nature, the witness is going to be
called.

We conclude that similar to LaPena’s deci-
sion not to testify, certain witnesses were not
called based upon strategic reasoning which
was made after reasonable investigation.
Therefore, these decisions are “virtually un-
challengeable.” Strickland, 466 U.S. at 690,
104 S.Ct. 2052.7

LaPena has not shown prejudice by virtue
of counsel’s failure to procure Costanza’s
testimony.

{91 The district court found that LaPe-
na’s counsel could have arranged for Costan-
za's appearance and that the failure to have
Costanza testify at trial was prejudicial to
LaPena’s defense. The district court further
found that the 1983 conversation Gowen re-
portedly had with Costanza provided im-
peachment information that could have been
used against Weakland and went beyond the
contents of the confidential informant reports
that were admitted at trial.

We conclude that all the information pro-
vided by Costanza was presented at both of
LaPena’s trials. Harmon, the lead prosecu-

7. LaPena quotes Harris v. Reed, 894 F.2d 871,
878 (7th Cir.1990) for the proposition that: '“Just
as a reviewing court should not segond guess the
strategic decisions of counsel with the benefit of
hindsight, it should also not construct strategic
defenses which counsel does not offer.” We are
not constructing defenses; rather, we conclude
that LaPena has failed to "“overcome the pre-
sumption that, under the circumstances, the
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tor in both LaPena trials, testified at the
evidentiary hearing that the primary reaso;
for the seven-year delay between LaPens:
second indictment in 1982 and his secong
trial in 1989 was Gowen's alleged inability 1,
get Costanza to Nevada. Harmon stateg
that he had repeatedly told Gowen to ase th;
Uniform Act to Compel the Attendance of
Witnesses, codified in NRS Chapter 74, by
Gowen failed to do so. The State asser:
that Gowen deliberately ignored availahic
means of gaining Costanza’s attendance as ",
strategic delay tactic.” We agree.

Harmon further testified that Det. Whi-
ney’s report detailing his initial contacts wit},
Costanza in 1974 was presented at both ui:
als, and Costanza repeatedly told the polic
that he had no other information than thut
which he had initially provided. Moreover.
at the evidentiary hearing, Harmon testificd
that every trial judge connected with thi:
case had been “most generous in relaxing the
rules of hearsay so that every scrap of mate-
rial that was available regarding the coni-
dential informant ... could come before the
trial jurors.”

Assuming LaPena’s counsel was deficient
in failing to procure Costanza's testimon.
“[t]he defendant must show that there is «
reasonable probability that. but for counsel
unprofessional errors, the resuit of the pre-
ceeding would have been different. A red
sonable probability is a probability sufﬁcieni
to undermine confidence in the outcome.
Strickland, 466 U.S. at 694, 104 S.Ct. 2052
LaPena alleges that Costanza’s testimon:
would contradict Weakland's and therefore I*
crucial to his defense; however, all of Cv=
tanza’s information was generously admittel'f
at trial through reports and testimony ©
others involved. Furthermore, Costanz
wrote a letter to Harmon and stated °F
several other occasions that he had told th*
police all that he knew years ago.

challenged action ‘might be considered U
trial strategy.’ " Strickland, 466 U.S. at 657" 'L
S.Ct. 2052 (quoting Michel v. Louisiand. 3.-‘0 L“ 3
91, 101, 76 S.Ct. 158, 100 L.Ed. 83 (19550 7
note that Sanborn v. State, 107 Nev. 39%- Nr.'
P.2d 1279 (1991), is entirely distinguishablé "
the instant case in that with the exceptio”
Sanborn’s own testimony, counsel failed 1© pre
ent any defense whatsoever to the jury.



STATE v. LaPENA
Cite as 968 P.2d 750 (Nev. 1998)

. The fact that as of the 1995 evidentiary
pearing LaPena had still not obtained an
affidavit from Costanza specifying what addi-
tional exculpatory evidence he could provide
undermines LaPena’s assertion that this tes-
timony was critical to the 1989 trial’s out-
come. We conclude that all evidence with
regard to Costanza was properly presented
in LaPena’s trials and, therefore, LaP2na
cannot show that Costanza’s presence would
have likely produced a different result.

LaPena has not shown prejudice by coun-
sel’s failure to obtain information in Gouw-
en’s possession regarding Costanza.

[10] The distriet court found that Gow-
en’s intentional failure to document his 1983
conversation with Costanza and provide such
information to successor counsel was prejudi-
cial to LaPena’s defense, and successor coun-
sel should have affirmatively pursued such
information. The district court found that
this combined fajlure of communication and
effort was prejudicial to LaPena.

The parties agree that there was substan-
tial communication between Gowen and suc-
cessor counsel—Carter and Mills. Carter
testified at the evidentiary hearing that he
“got pretty much everything” from Gowen
prior to LaPena’s 1989 trial. Likewise, Gow-
en testified that he had turned everything
over—all his files, his opinion, his strategy,
everything on the case—to Mills and Carter.
Furthermore, Gowen remained involved in
pL:gena’s case through the second direct ap-

According to LaPena, he did not discover
t!)at Gowen had received valuable informa-
tion from Costanza until the 1995 evidentiary

ing. During the evidentiary hearing,
Gowen stated that he had not given LaPena
any details about his 1983 conversation with
(§°Stanza until after LaPena’s 1989 convic-
t’°°; Gowen testified that there was infor-
Mation he never wrote down pertaining to
€na’s case because he was paranoid

t someone breaking into his office; how-
&ver, he does not specify the nature of this
formation, Because LaPena has failed to
t any evidence that the substance of

's 1983 conversation with Gowen

'md Provide any additional information not

Jadys

w3

Nev. 759

previously presented to the jury, he has
failed to show prejudice by any of counsel’s
alleged deficiencies.

Counsel was not ineffective in failing to
discover the alleged connection between
Weakland and Mr. Krause.

[11] The district court found that proper
investigation would have revealed a conneec-
tion between Mr. Krause and Weakland and
would have consequently impeached Weak-
land’s claim that he did not know Mr.
Krause. The district court found that this
fact was crucial to LaPena'’s defense as it
would have provided both motive and oppor-
tunity for Weakland to have committed the
crime without LaPena.

At the 1995 evidentiary hearing, LaPena’s
current counsel asked Weakland if he had
ever met Mr. Krause prior to the 1974 rob-
berv/murder; Weakland reiterated his con-
tention from both trials that he had not. Ted
Martinez then testified that he and Weakland
had worked together as waiters at a Las
Vegas restaurant. LaPena asserts that it
was only through Martinez’ 1995 testimony
that “LaPena was able to conclusively estab-
lish that Weakland had lied throughout the
course of the various proceedings and was
continuing in his lies about his involvement
with Marvin Krause.”

Martinez testified that the Krauses were
regulars at the restaurant, but he could not
say he knew of Weakland socializing with the
Krauses or even that Weakland knew the
Krauses personally. Moreover, Martinez did
not remember more than two instances
where Weakland waited on the Krauses dur-
ing his three-year employment at the restau-
rant.

LaPena theorizes that Mr. Krause killed
Mrs. Krause after Weakland left the Krause
residence on the morning of January 14,
1974. LaPena relies on the fact that Weak-
land has consistently stated that he killed
Mrs. Krause by slitting her throat; although
the autopsy showed multiple stab wounds in
Mrs. Krause’s neck and stranguiation as the
cause of death, Weakland maintains that he
never stabbed or strangled her. Weakland
testified that he did not check to see if Mrs.
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Krause was alive when he left the scene.
LaPena asserts that all of this “exculpatory
information” combined with Martinez’ testi-
mony at the evidentiary hearing demon-
strates his factual innocence and his trial
counsel's failure to properly investigate his
case. We disagree.

Mills testified that efforts were made to
uncover a connection between Weakland and
Mr. Krause, and even if counsel had created
a stronger connection between Weakland and
Mr. Krause, there was overwhelming evi-
dence that LaPena hired Weakland to com-
mit the murder. Weakland never named
anyone other than LaPena as the person who
hired him to kill Mrs. Krause. Also, Webb
testified at the 1989 trial that Weakland had
told him that LaPena and Maxweil had hired
him to kill Mrs. Krause. Weakland’s accom-
plice, Boutwell, also testified that LaPena
had orchestrated the plan to kill Mrs.
Krause. An inmate who had shared a cell
with LaPena testified at the second trial that
LaPena had admitted his involvement in
Mrs. Krause’s murder. Det. Lee testified
that shortly after the murder, LaPena ac-
companied Maxwell to the police station for
questioning, and when officials interviewed
LaPena he was quite upset and emotionally
fell apart during the interview. One week
later LaPena, still extremely nervous, con-
tacted Det. Lee to tell him that the person
who killed Mrs. Krause was an individual
identified only as “Charlie the knife from
Chicago.” Telephone records admitted into
evidence revealed that one or two days after
the murder, Weakland and his wife called
LaPena’s residence from the Windsow Hotel
in Lake Havasu, where they spent a day or
two.

From the evidence presented at the evi-
dentiary hearing, we conclude that LaPena
has failed to show that counsel was deficient
in pursuing the alleged Krause-Weakiand
connection; even if counsel was deficient,
LaPena failed to show prejudice under
Strickland. Having concluded that LaPena
was properly convicted at his 1989 trial, we
8. The Honorable Charles E. Springer, Chief Jus-

tice, appointed the Honorable David Zenoff, Sen-
ior Justice, to sit in the place of the Honorable A.
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affirm the district court’s denial of LaPep,,

motion to dismiss the charges against hjy,

CONCLUSION

Having reviewed all of LaPena’s assertigp.
of ineffective counsel, we conciude that th.
district court erroneously granted LaPery.
PCR petition. The district court properi:
denied LaPena’s motion to dismiss aij
charges against him.®

YOUNG, SHEARING, JJ. and ZENOFF
Sr.J., concur.

SPRINGER, C.J.. dissenting:

I would affirm the district court’s ju-
ment.

The murder was committed in Januarv «:
1974 LaPena was convicted in 1977. almos:
twenty-two years ago. As stated in the mu-
Jority opinion, the murder was actually com:
mitted by a man named Weakland. whe
“struck a deal with the State wherein h-
agreed to testify that ... LaPena had hirec
him” to commit the murder.

LaPena’s conviction was reversed becaust
the State improperly concealed information
about a leniency deal that it had offercd
Weakland, who, to say the least, is a noton-
ous perjurer and murderer, well known tv
this court and to prosecuting officials.

LaPena’s 1977 conviction, in addition tv
being grounded on the testimony of a perju-
er, is subject to so many questions and weak-
nesses that it would be burdensome to re
count them in this dissenting opinion. If thi:
were a relatively clear case, involving a mur
derer who had killed someone twenty-Itv¢
years ago, I might look differently at wha
effect such a long delay has in judq:
whether it would be just and proper t¢ £
ahead now with such a prosecution. The
present case is certainly not a clear
straightforward case. A reading of the m+
jority opinion should convince most reader™
that the district court was right in dismissifs
this case and not permitting it to go on for
number of additional, agonizing years.

William Maupin, Justice. Nev. Const. ar ¢
§ 19; SCR 10.
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. s mun; ..... SOMERPLAEE A APP!..Z.%”#‘S'O!\ of Oczusence .'_ QETECTTJ:

.J Time Occusred. 1/10/74 k.30 AN Location of Oczuirenco 2006 Pinponurse

WS
T VICTIM: HILDA STCUT XRAUZE
ROBRBERY VICTIM MARVIN KRALUSE
POSSTIDLE SUSPECTS: 1. JERAY WEAKLAN
, L.V.K.P.D. ID# 244537
: . ) Village Green Apartmencs #4756

Las Vegzs, Nevega

Currently un-zmployed, previsusly
- emplecyed as zssistant pool
attencdant a2t Caszsars ralace.
VEEICLZ: 1973 Chevrolest Mont
Carlo, 2 door Fardticp, crn/ye2
bearing Nevadz Licensz CX323%

- 2. ROBERT C. VZIBB

3712 Garden Drive
Las Vegas, Rsvada

3. -IRA PORTSR IiI
3712 Garden Drive
Lzs Vegas, HNevaca-.

§, TBCMAS M. BOUTWELL
1205 Yukon 107
Denver, Colcrado

5. RCSALTZ MAXWELL
136 C-eenbri ar
Townhcuse VWey
Las Vegas, MNevada
Phone: 457-2754
Employed as a cocktail weltir
swing shift, Ca2llerilz Zzr,
Cacsars ?alace Yotel.

"
tn
n

6. TFRANK LzPINA
1420 Greerbriar
Las Vegzs, Neovada o
¥al) v
Time of Thiz Repart.. 2/8L2N 2 U5 PM....._. offcer.. Q. R, LYOH Srithn 25

486
Ofncc'.......g_:....}:.'.g.g ................ - Serh.l_..? ....................
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o ’ VENICLZ: 196) Corve:
Enploved day zhift Ee

Bacienda lcteld.

te
11 Captain

. 7. EILL UHDERWCOD
h715 Xoval Lanme #3
Las Vegas, levacz
£mpleyed 25 Pool Manzger
Caesars Palace.

\D

DETATLS:
Le-ro—==

1974 a¢ a,olc.ir:“e

Cn Sazturcay, Je y 19, iy 1300 hours,
Decective C. LEZ was informed by Lt. AVANTS thet pessitlz informe
nzd been develcoped pursueant ©o this investizzaticn, and that 2
meeting had been z-ranged at 1300 hcurs that 4gte to diccuss tnils.
+~formation with members of the lLzs Veras Metrcpolitan rolice
Department Intelligence Petail at their headguerters.
At 1800 hecurs, Jenuarv 19, 1974, Lt. AVAN ANTEZ2SON and
neTaccive LIE et with membars of trhe Int Detail; ac
which -+<me the followins informztion was roLlice
/ ie~—===FE [T Cei2i.2C oN2L NE n2C 022r 2TITCE xizazelv six
\\\§i:=h§'wr1 T TO -nac date DV 2 suplec: «nc Zs ornni moNALl
! VEALLAKND, wWnice ale Acult, describes 2s ToxiTataLv -ot
POURCS, oiowa DElT ana eyes. The inlorment 257422 ¥ -1
LT T wWEToeU oU Lo siam GOl c JCO. T8 LO.CImANs WES zeVisac
Eizt’ﬁhav TCLUIC R2YE TO ClimD a2 watl, 2nd ¢n=2tf 900 wWOhL_C 22V2
bE Sone in the morning at approximztelw b:30 pM. 2s these mornling:s
were whRe oniy vimel woen MARVIN K2AUST tef® fO0r YWCIA 22 vae- .
nheur, TRE Lnlo-mant lurther related that he nacd coservel :wo‘ .
SUclects thet could pcssibly nzve been involvec;in thg case f-::
/, WTAYLAND., The first cublject describted nzame as :C;, a?ite mels
agult,. 6'2, 240 pcunds, blond hair (shere) and zlleged to oe 2
fo-mer footb®2ll player, the other sutject wazs descrited as EEV?ﬁg
long black heir, bushy black bezrd, anc alise being vary 1ar:sk7:
s*ze. A Reccrd check of JERRY RONALD WEAFLAND revenled th::””:s
“V.M.P.D. ID# is 144537, intA, DOS: S/25/47, tern in Mount Ynlcn
?eq sjwvanin, physical description &', 160_}bs., ?rown hzir X
and eyes, 3S# 585-12-3761. FBI 998 421F , CII 2 294 010. Subject
was involved in two incidences 1973 in the Las Vegas arez.

" In October 1973 YEAKLAND was the suspect in an Assault, this
rcpont on file under DRZ 73-29711. On 12/7/73 WEAXLAND w2's 31535
as a PRattery auunect and this report is on fil2 vnder DR 73-36357.

- 1
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IN THE SUPREME COUMEB 52\4E’ZF NEVADA

Respondent.

FRANK RALPH LAPENA, ) No. 23839
) _
Appellant, )
) FILED
vs. )
)
THE STATE OF NEVADA,
) NOV 24 1993
)
)

' ANETTE M BgM
gax £ ELPRE 'i'cus:,; Z
RV &, 7&a£/ /

This is a proper person appeal from an order of the

ORDER_OF REMAND

district court denying appellant's petition for post-
conviction reliéf.
on July 14, 1989, the district court convicted

appellant, pursuant to a jury verdict, of one count of murder

in the first degree and one count of robbery with use of a
deadly weapon. The district court sentenced appellant to serve
in the Nevada State Prison a term of 1ife without the
possibility of parole for murder, with concurrent terms of
fifteen years for robbery and fifteen years for the use of a
deadly weapon. This court dismissed appellant's direct appeal.

LaPena v. State, Docket No. 20436 (Order Dismissing Appeal,
June 27, 1991).

on June 3, 1992, appellant filed in the district court
a petition for post-conviction relief. The state opposed the
petition. On August 31, 1992, without appointing counsel or
conducting an evidentiary hearing, the district court denied
appellant's petition for post-conviction relief. This appeal
followed. ‘

In his petition for post-conviction relief, appellant
claimed the following: (1) Gerald Weakland had a secret
agreement with state jaw enforcement officials; (2) Weakland
committed perjury when he gave moral transformation testimony;
(3) confidential informant Costanza had information connecting
Weak.and and Marvin Krause to the murder of Hilda Krause; (4)

the state illegally suppressed vital evidence which connected

Marv:.n Krause with the murder: (5) Costanza had a secret

Page 43 of 59
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agreement with state law enfélzlgt 24&815; (6) state law

enforcement officials committed perjury when they stated that
they did not conceal evidence relating to Costanza; (7)
appellant was denied his right to effective assistance of
counsel: and (8) the reasonable doubt instruction which was
given during the trial was constitutionally defective.

When 'a petition for post-conviction relief raises
claims éupported by specific factuzl allegations which, if
true, would entitle the petitioner to relief, the petitioner is
entitled to an evidentiary hearing unless those claims are
repelled by the fecord. Hargrove v. State, 100 Nev. 498, 686
P.2d 222 (1984). Having reviewed the record on appeal, we
conclude that appellant's petition for post-conviction relief
raises claims supported by specific factual allegations which,

if true, would entitle appellant to relief. Accordingly, we
_vacate the order of the district court denying appellant’'s

petition for post-conviction relief, and we remand this matter

to the district court with instructions that the district court

conduct an evidentiary hearing.!

It is so ORDERED.

Rose

1 Although appellant has not been granted permission to
file documents in this matter in proper person, see NRAP 46(b),
we have received and considered appellant's proper person
documents. We deny as moot appellant's motion to be released
on personal recognizance pending appeal. We deny appellant's
motion to file briefs and motion to amend the record on appeal.

2
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cc: Hon. Thomas A. Foley, Dis‘i&r;[c)tEdng49

Hon. Frankie Sue Del Papa, Attorney General
Hon. Rex Bell, District Attorney

Frank R. LaPena

Loretta Bowman, Clerk
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GG: "Anothcrfp01nt that I brought up and was rather

intkedible to me and was indicative of the prosecutor 8

attitude toward a fair trial was the fact that there are state

officers, officers of thgir own staff, and prior to that time
were investigative officers in this case, absolutely and
flatly fefused to discuss their knowledge with me, defendant's
attorney, prior to ahy hearing. In fact, one of the officers
stated that I could only examine him after he has taken oath
and i1s standing in the Jury box. Now that's one heck ofvtime
to determine whatever knowledge he may have. I'm told and it
has been responded to tbat_we have had access to all of the
recoéds of the prior trials and hearings and we certainly know
everything that is in the minds of these witnesses. That's
not so. There are certain elements in this case and I've made
virtually é two and one-half year career, a law career, of
this case. There are certain elements in tnis case that are
absolutely fantastic to me as an investigator and as a lawyer.
One 1s that that earlier point that I made: why the big gap
betweén January -the 16th to February the 8th with nothing in
it at all, no information whatsoever, in terms of discovery

indicative of how LaPena and Maxwell and other names got on to

.the suspect liut of the police report? What happened at that

period of time? There has been no one in prior investigations

or prior-trials that delved into-that particular aspect—of the

case. There has got to be either, the answer has.got to be 1n

EXHIBIT " "
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‘or a

pos sibility 1s that Weayland talked to them long before he
gave up, or a third possibility, the more succinct possjbility
is that there was a third person at the scene of the crime.

JG;--Well,vxou knowycdunsel,‘you get iInto a matter that has
been a matter of concern to me for a number of years and I
think that this may be a time for me to place it on the
record. I don't believe it is a matter that disqualifies me,
but it certainly puté me in a position where I, you know, I
do have knowlédge of a matter that's disturbed me and you are
addressing that exact point... A number of years ago a persog
who was on the District Attorney's staff at the time was
talking to me 1n Carson City about this matter. He is now a
District Judge. So & say that he was up there, for some
purpose I forget what, but we were talking about this case,
and he indicated to me that Mr. LaPena was not the first
individual nor even 9only the second individual that
Mr. Weakland . incriminated. That,- in fact, as I recall the
story, Mr. Weakland was first induced in the course of the
investigation to incriminate Mr. Kraus and.plaims that, you
know, was trying to bargain for his freedom by incriminating
Mr. Kraus, and evidently that was discussed as a possibility
to purchase Mr. Weakland's testimony in exchange, you know, by
agreélﬁg to give him a lesser sentence &n“eﬁchange-for

testimony against Mr. Kraus and ultimately that was decided

e e et e—— ——— < S—— - —. - — —— S —y " G- .. cmem— B
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this was discussed and finally decided that they wouldn't

bargain for HMr. Weakland's testimony on that basis and so

finally Hr. Veakland agreed to tell the story that he

ultimatelyftold‘whichﬂfbsnkly‘baS‘somE“extremely ‘Interesting - -

nuances to 1t, namely, that thé motivation was that Mr. LaPena
wanted Mrs. Kraus dead so that his girlfriend, Rosalie,Jcéuid
marry Mr. Kraus and funnel his wealth to Mr. LaPena. Now that

story, .that house that Jack built theory of how Mr. LaPena

would profit from this ki1lling, has always seemed to me a

little bit 'Incredible, but if I am- advised correctly, 1n-any
case, Mr. LaPena was the third'person that Mr. Weakland was
willing to incriminate under entirely different stories in

2

exchange for favorable treatment.

GG: Your Honor, I had not heard that story, but I do know
this: in 24 years of practice, and belng a former prosecutor
myself and have been in defense practice many, many times, I
have never, ever ran agéinst a case whereby the fighting, in
Tignting in the case has no apparent motive and it has spilled
over 1into Street fighting, and that is what this case is 211
'about. It's not a straight up and down attempt to seek
Justice. There is so much more to this case I don't know about

that I feel I have Just scratched the 1ceberg, and 1f I've got

to spend another two and one-half years in determining, to get
to the boé%m of 1t, I'm willing.
..3..
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DAVID M. SCHIECK, ESQ. F?‘ L__,f)
Newvada Bar No. 0824

302 East Carson, Ste. 600 . _ . e
Las Vegas, NV 89101 UeT id 1 317 e
702-382-1844

Attorney for LaPENA

DISTRICT COURT . :
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
. )
Plaintiff, )
)
vs. ) CASE NO. C 59791
) DEPARTMENT NO. I |
FRANK LaPENA, ) DOCKET J |
: )
Defandant. ) .
t
) |
FINDINGS OF FACT, CONCLUSIONS OF '
LAW, AND ORDER
DATE: N/A
TIME: N/A
This matter having come on for hearing before the
Honorable Gene Porter, District Court Judge, from October 16,
1995 through October 20,1995, the Defendant being present,
represented by David M. Schieck, Esg. and William L.
Wolfbrandt, Esg., and the State of Nevada by Stewart Bell,

District Attorney, through Mel Harmon, Chief Deputy District
Attorney and David Schwartz, Chief Deputy District Attorney.
The Court having considered the testimony, the pleadings ad
papers and considered the Post Hearing Briefé submitted by the
respective parties now makes the following Findings of Fact and

Conclusions of Law:
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FINDINGS OF FACT

1. On January 14, 1974 Hilda Krause was murdered in Las
Vegas, Nevada and on April 23, 1974 FRANK LaPENA (hereinafter
referred to as LaPENA) was arrested and charged with the crime.
Alsc charged was Rosalie Maxwell (hereinafter referred to as
Maxwell).

2. On August 20, 1976 Maxwell was acquitted after a trial
by jury.

3. On April 10, 1977 LaPENA was convicted of First Degrese
Murder and Robbery.

4. On April 13, 1982 LaPENA'S conviction was reversed by
the Nevada Supreme Court based on the erroneous admission of
previous testimony and statements from Gerald Weakland (LaPena
v. State, 98 Nev. 135, 643 P.2d 244 (1982).

5. Gerald Weakland was the crucial State's witness in the
prosecution of LaPENA. Weakland, when he first made statements
to the authorities, directly indicated that LaPENA and Maxwell
had hired him to kill Hilda Krause. Weakland, at the trial of
Maxwell and LaPENA, recanted this testimony and was
subsequently convicted of perjury.

6. On September 29, 1982 Weakland testified before the
Clark County Grand Jury and again implicated LaPENA, however,
before he testified the State entered into a written agreement
with Weakland not to interfere with his efforts to obtain a
parole.

7. After the reversal of his first conviction and prior

to the second trial, LaPENA was represented for a period of
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time by Gary Gowen and also by William Smith.
8. LaPENA's second trial concluded on May 20, 1989 and

LaPENA was again convicted of First Degree Murder. LaPENA was

"' represented at trial by George Carter and LaMond Mills.

9. On the direct appeal from his second conviction LaPENA
was represented by Carmine Colucci and Gary Gowen. The
conviction was affirmed in an unpublished opinion issued
January 27, 1591.

10. On June 3, 1992 LaPENA timely filed a pro per Petition

for Post Conviction Relief and Supplemental Points and

Authorities were filed on June 23, 1992. The Petition was
'denied without evidentiary hearing on August 21, 1992.

11. On November 24, 1993, the Nevada Supreme Court
remanded the case for an evidentiary hearing on the issues
raised in the Post Conviction Petition.

12. An evidentiary hearing was conducted from October 16,
1995 through October 20, 1995 inclusive, wherein both parties
called witnesses to testify.

13. Evidence was available to trial counsel to impeach the
testimony of Gerald Weakland as he had once again negotiated
with the State for his testimony and again changed his
testimony to receive a benefit. Trial counsel, Lamond Mills,
admitted knowledge of the arrangement with the State and could
articulate no strategic reason for not using the impeachment
material. Due to the crucial nature of Weakland's testimony
this failure had greater impact than it would have had for a

lesser important witness.

LI
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14. LaPENA did not testify at his second trial although he
had expressed a desire to do so to attorneys Gowen, Mills, and
Carter. The failure to have witnesses available to corroborate
the testimony of LaPENA resulted in his acquiescence not to
testify. Thus the failure of trial counsel to adequately
prepare for trial resulted in LaPENA not testifying. The Courc
finds that LaPENA was a credible, well-spoken witness who would
have significantly aided his own defense by testifying.

15. Witnesses were available to testify at trial that
would have corroborated LaPENA'S potential testimony, impeached
the questionable testimony of Weakland, and have been of
exculpatory nature. These witnesses include the following:
Melinda Swerigan, Otis McClindon, Tillis Banks, Brian Clayton,
Richard Grisham, Camille Dixon, Geneva Blue, Anthony Bruno,
Nurse Haley, Mike Wysocki, and Rosalie Maxwell.

16. The failure to properly interview and call the above
listed witnesses at trial was prejudicial to LaPENA'S defense.
If these witnesses had been called at trial, substantial doubt
would have existed as to LaPENA'S guilt of the charged offense
and the result of the trial probably would have been different.

17. Investigator Mike Wysocki had contacted and
interviewed a number of the witnesses and expected them to be
called to testify at trial. Trial counsel did not personally
interview any of the listed witnesses with the exception of
Rosalie Maxwell and could articulate no reason for the failure
to interview the witnesses or call them to testify at trial.

18. With respect to witness Joey Costanza, the Court finds
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that his appearance could have been arranged by the various
counsel that represented LaPENA and that the failure to have

Costanza testify at trial was prejudicial to LaPENA'S defense.

' The Uniform Act to Compel Attandance of Witnesses should have

been utilized by counsel to assure Costanza's appearance in
Nevada for LaPENA'S trial.

19. The Court finds that the conversation that Gowen
reportedly had with Costanza provided impeachment information
that could have been used against Weakland and went beyond the
contents of the confidential informant reports that were
admitted at trial.

20. The intentional failurs by Gowen to document the
contents of his conversation with Costanza and provide same to
successor counsel was deficient performance that prejudiced
LaPENA'S defense. These derelictions left LaPENA at the mercy
of Gowen's memory as to the contents of the conversation with
Costanza and hampered not only trial counsel but also the
ability of LaPENA to establish his post conviction claims
concerning Costanza.

21. Gowen possessed information about LaPENA'S case that
should have been provided to successor counsel and which
successor counsel should have affirmatively sought out. This
combined failure of communication and effort was prejudicial to
LaPENA. |

22. The Court finds that based on the other findings
herein contained that it need not reach the issue of whether

counsel should have moved to recuse Judge Foley from the case
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or whether his adjudication of the case was improper or
affected LaPENA'S right to a fair trial.

23. The Court finds that LaPENA has failed to establish a
Bradv violation, to wit that exculpatory evidence was withheld
by the prosecutor. Nothing was presented to show that the
State had received any information from Costanza that was not
known to LaPENA'S counsel, Gowan, who testified that he had
personally spoken to Ccstanza. The Court has already addressed
the failure of counsel with respect toc the Costanza information
that was not presented at trial, and the same information is
the basis of the Bradv claim.

24. The testimony of Weakland would have been impeached by
the testimony of Costanza in a number of respects, including
the timing of the involvement of Webb and Boutwell in the
scheme, the source of Weakland's knowledge, that Costanza
received Krause's watch from Weakland, and that Weakland had
told Costanza that LaPENA was involved. Establishing that
Weakland had lied under oath concerning these matters would
have made the remainder of his trial testimony all the more
incredible.

25. Proper investigation and preparation would have
revealed the connection between Krause and Weakland. Krause
and Weakland worked in close proximity to each other at
Caesar's Palace and the Court finds that Weakland's claim that
he never knew or met Krause could and should have been
impeached at trial. Establishing this connection was crucial

to an adequate defense for LaPENA and would have provided both
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motive and opportunity for Weakland to have committed the crime
without any involvement from LaPENA.

26. The Court finds that an investigation into Weakland's
recent past prior to his trial testimony would have revealed
significant information to impeach Weakland at trial.
Weakland's activities in prison and while on parole could have
established that he could not be believed, and without the jury
believing substantial portions of the testimony of Weakland,
LaPENA could not have been convicted.

27. The Court finds that Gowan also failed to document and
inform successor counsel concerning the results of his
investigation into Weakland's prison activities which coculd
have been used for impeachment. Gowan's performance in this
regard was deficient. The Court also finds that the same
information was available to trial counsel if they had pursued
investigation and that their performance was also deficient,
both of not getting the information from Gowan and for not
independently discovering same. This information was available
from witness Mace Knapp, yet he was never interviewed prior to
being placed on the witness stand to determine the nature and
extent of his knowledge about Weakiand.

CONCLUSIONS OF LAW
1. A criminal defendant is entitled to receive reasonable

effective assistance of counsel through trial and upon direct

appeal of his conviction. Strickland v. Washington, 460 U.S.
668 (1984). 1In order to establish a claim of ineffective

assistance of counsel the defendant must establish first that
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~tounsel's performance was deficient and second that the
Heficient performance prejudiced the defense.

2. Deficient assistance requires a showing that trial
~ounsel's representation of the defendant fell below an
bbjective standard of reasonableness. If the defendant
bstablishes that counsel's performance was deficient, the
Hefendant must next show that, but for counsel's error, the

result of the trial probably would have been different. State

v. Love, 109 Nev. 1136, 1138, 865 P.2d 322 (1993) .

3. The performance of trial counsel is found to be
deficient in failing to utilize known exculpatory witnesses and
failure to investigate, develop and present evidence which
sould have corroborated LaPENA'S proposed testimeny and
Hiscredited the State's feature witness Gerald Weakland.

4. The failures of counsel were prejudicial to LaPENA'S
Hefense and were so serious as to deprive LaPENA of fair trial,
ko wit: a trial whose result was reliable, such that, but for
~ounsel's error the result of the trial probably would have
been different.

5. Pre-trial investigation and preparation for trial are
key to effective representation of counsel. Defense counsel
has a duty “to make reasonable investigation or to make a
-easonable decision that makes particular investigation
unnecessary.” Strickland, 466 U.S. at 691; State v. Love, 109
Nev. 1136, 865 P.2d 322 (1993). The pre-trial investigation
and preparation for trial of trial counsel was deficient based

on the findings of fact entered above.
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6. New Jersey is a signatory to the Uniform Act to Compel
Attendance of Witnesses and said act was available to LaPENA'S
counsel to obtain the testimony of Joey Costanza.

7. The Court denies the Motion to Dismiss filed in this
matter and consolidated for hearing with the Post Conviction
proceedings. The factual guilt or innocence of LaPENA is for a
jury to decide. The Court limits its ruling to those findings
set forth herein concerning ineffective assistance of counsel.

8. The Motion to Dismiss for failure to provide claimed
discovery concerning the second assailant is denied in light of
the other findings made by the Court concerning ineffective
assistance of counsel. Such matters can be resclved in pre-
trial motions before the new trial.

9. To establish a due process violation under Brady v.
Marvland, 373 U.S. 83, 83 S.Ct. 1194 (1963) the Petitioner must
establish (a) suppression by the prosecution after a request by
the defense; (b) the favorable character of the evidence for
the defense; and (c) the materiality of the evidence. As the
Court has found no suppression of evidence by the State, the
remaining prongs of the test need not be addressed.

ORDER

Based on the Findings of Fact and Conclusions of Law
herein contained, it 1s hereby

ORDERED, ADJUDGED AND DECREED that LaPENA'S Petition for

Post Conviction Relief is granted and his Conviction and
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ecToseR 3, 1996
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Sentence are hereby vacated and the matter is to be reset for a
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IN THE SUPREME COURT OF THE STATE 6F NEVADA

THE STATE OF NEVADA

’ No. 2942
Appellant/Cross-Respondent, 0. 29429
vs.
FRANK LAPENA,
Respondent/Cross-Appellant.

District Court Case No. C59791

REMITTITUR

TO: Honorabie Shirley Parraguirre, Ciark County Clerk

Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion.
Receipt for Remittitur.

DATE: October 26, 1999

Janette Bloom, Clerk of Court

By: %&L&s&‘__
Chief Deputy Clerk

cc:  Hon. Gene T. Porter, District Judge
Attorney General
Clark County District Attorney
David M. Schieck

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Respondent.

FRANK LaPENA, ) No. 20436
' )
Appellant, }
)
vs. )
| | FILFD |
THE STATE OF NEVADA, )
) JUN27 1991
)
)

Sugrene Court
gaﬂusumwzﬁn
This i§4gg;gppgalgirom4a—éuégmentgnfgtéﬁviéfiai‘iﬁf*;7

first degree murder and robbery with the use of a dea@ly weapon.
In order to dispose of the issues on appeal, it is
 necessary to first review the facts. Frank LaPena was found
guilty of initiating the contract murder of Hilda Krause, 71, at
her home on January 14, 1974. Marvin Krause, her husband, was
at that time the slot hmanager for Caesar's Palace in Las Vegas. .
He was knocked senseless. One Geralgd Weakland, who had agreed
to execute the murder centract, and an associate, escaped with
assorted jewelry and a TV =et.

Within a few days, a Pelice confidential informant
nted a finger at Gerald Weakland. Eventually a "laove"
triangle emerged. Marvin Krause was involved with Rosalije
Maxwell, a cocktail waitress at cCaesar's. Maxwell was also
involved with Frank LaPena, whom she descfibed to police as her
"true love" while Mr. Krause was her "iive one.n LaPena, a bell
‘captain at Caesar's, told the police that he knew about the
Krause-Maxwell relationship and "he didn't care as long as tha
money kept coming in."®

According to Weakland's testimony, with Hilda Krause
out of the way, Rosalie would then be free to marry Marvin
Krausa, LaPena would be the ultimate financial beneficiary,

For his part, Weakland was offered $1,000 in advance and $10,000
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in the future; in addition, considerable sums that Weakland, an
inveterate gambler, owed LaPena, would be forgiven. B

Firstly, although appellant argues that Weakland's
Plea agreement was such that Weakland testified under an undue
compulsion to offer slanted testimony, the recorad reveals no
specific testimony bargained for by the State. gsee Franklin v.
State, 94 Nev. 220, 225, 577 P.2d BEO, 862 {1978).

Appellant next contends that the State impermissibly
interfered with securing a potential defense witness for trial.

Seg¢ Brady v. Maryland, 2373 U.S. 83, 87 (1963). However, it

would appear from a careful review of the record, that the

witness himself was principally responsible for his , hon-
appearance, wishing to distanqe himself ffom the crime.

Next, LaPena claims that the prosecution failéd to
disclosea exculpatory conduct to the grang jury, more
specifically, "the concessions and benefits bestowed upon
Weakland.” In the grand jury proceeding, the prosecutor
presented all the salient exculpatory evidence relevant to the

issues at trial. The grand jury was indisputedly told that

first LaPena trial, and that the State's new agreement in the
second LaPena trial was an offer to cease writing negative

letters in Weakland's regard to the State's Parcle B8oard.

information about his credibility: convictions for two counts of
in connection with an earlier haPena_prosecution. The
pProsecutor did not divert the attention of the grand jury from
the facts. See Clem v. State, 104 Nev. 351, 358, 760 pP.24 103,
107 (1988) (overruled on other grounds). We conclude that the
grand jury properly "received a fair presentation of the

facts., . , .* Clem, 104 Nev. at 358, 760 P.2d at 107.
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Fipally, LaPena is correct in stating that the
testimony ©of the variocus witnesses presents a4 nunber of
testimonial inconsistencies. The weight ang credibility of
conflicting testimeny is a matter for +the jury. Bolden wv.
State, 97 Nev. 71, 73, 624 P,24 20, 20 {1981). Where there is
substantial evidence to support the jury's verdict, it will not
be disturbed on appeal. Bolden v, State, 57 Nev. 71, 73, 624
P.2d 20, 20 (1981).
In order to preperly corroborate accomplice testimony,

it is enough if circumstances and evidence from other sources

tandknnﬁthegwhelegte—connEéﬁ the accused with the crime charged.

LaPena v. Sheriff, 91 Nev. 692, 696, 541 P.2d 907, 910 (1975).
Reasonable inferences are permitted. LaPena v. Sheriff, 91 Nev.
at 696, 541 P.2d at 910. The jury may properly consider the
"composite of Facts and circumstances.» See LaPena v. State, 92
Nev. 1, 3, 544 p.24 1187, 1188 (1976).

In the instant case, Gail Hodges, Weakland's former
wife, testified to a series of furtive visits closely tied in
time to Hilda XKrause's murder. These involved LaPena and
Weakland wheré Weakland demanded thaf she perform the role of a
go~between. The jury could also Properly consider that Weakland
had a tenuous connection with the Krauses, while LaPena's link
was more ominous and direct. In addition, both Maxwell and
LaPena tried to plant false leads with the police. LaPena
appeared considerably apprehensive when he met with police in
order to impart this disinformation. Ms. Hodges testified that
weakléﬁd would do anything for LaPena.

The jury was entitled to consider the murder of Hilda
Krause as a whole. Her methodical demise with =a kitchan knife
when she was tightly bound and offered no resistance, while her

husband was only beaten and knocked unconscious, raises the
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inference that more was at stake than the robbery.'

(69 of 2821)

Taken

together,
mere coincidence.

907,

indeed what had been Planned alil along,

Having reviewed the record on appeal,

reasons set forth above,

additional contentions lack merit,

such factors may be deemead inculpatory,

910 (1975). The jury could

and more than

LaPena v. Sheriff, 91 Nev. 692, 696, 541 Pp.2d

de that the murder was
a2 staged execution,

and for the
we have concluded that appellant's

Accordingly, we

ORDER this appeal dismiss

______ m &d.
J.
Mowbray f”ﬂ

s J.

— :é;Z%EE;J ) » J.
Steffen
311:!55:21 : ¢ J.

cc: Hon. Thomas A. Foley, Judge

Hon. Frankie Sue Del Papa, Attorney General
Hon. Rex Bell, District Attorney

Carmine J. Colucci

Gary E. Gowen

Loretta Bowman, Clerk

Jewelry which an accomplice unceremonicusly threw away
and which troubled Justice Gunderson in his ten-page dissent to
LaPena v. State, 1, 544 P.2d 1187 (1976}, would appear

away Marvin Krause's valuable diamond-studdeqd

watch and ring while giving an accomplice worthless costume
jewelry. see LaPena, 92 Nev. at 9 n.3, 544 P.2d at 1152 n.3.

4
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P DISTRICT COURT
2 Clark County, Nevada "
' PRIEE LN
3
[
J
6
7|l THE STATE OF NEVADA, - T -—— CASE NO. C28751- —
)
8 Plaintiff ) DEPT. NO. XIIX
y
9 ~vs- )
o | )
10| FRANK RALPH LAPENA, ) JUDGMENT OF CONVICTION
#111655 )
11 ) (JURY TRIAL)
Defandant, )
12 ) '
13 WHEREAS, on the 12th day of October,; 1982, the Defendant
14}| FRANK RALPH LAPENA, entered a plea of not guilty to the crimes of
15{| Count I - MURDER and Count II - ROBBERY WITH USE OF A DEADLY
16{| WwEAPON committed on the ld4th day of January, 1974, in violation
17|} of NRS 200.010, 200.030, 200.380, 193.165, and the matter having
18{| been tried before a jury, and the defsndant being rapresented by
19|| counsel and having been found guilty of the crimes of Count I -
20|| MURDER OF THE FIRST DEGREE and Count II - ROBBERY WITH USE OF A
21{| DEADLY WEAPON; and
22 WHEREAS, thereafter, oa the 27th day of June, 1989, the
23{| defendant being present in Court with his counsel LAMOND MILLS,
24{| ESQ., and DAVID P. SCHWARTZ, Chief Deputy District Attorney, also
25| being present; the above entitled Court did adjudge D=2fandant
26|| guilty thereof by reason of said trial and sentenced Defendant to
27|| count I - LIFE WITHOUT THE POSSIBILITY OF PAROLE in tha Nevada
28

State Prison for MURDER OF THE FIRST DEGREE to run concurrently

ii.‘g rf

ﬂf’w"
N
£
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with Count II and Couat II - FIFTEEN (15) years in the Nevada
State Prison for ROBBERY plus a consecutive fIFTEEN (15) years in
ada State Prison for USE OF A DEADLY WEAPON. $20.00
Assessment PFee, Credit for Time Served 3,357 days.

ORE, the Clerk of the above entitled Court is hereby

directed to enter this Judgment of Conviction as part of the
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