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QUESTION PRESENTED 
The year was 1974.  The town—Las Vegas.  Organized crime dominated the 

Strip.  Gangsters and their associates controlled the casinos.  Mafia syndicates had 
found a river of money flowing through the parched desert valley, and they protected 
it at all costs. 

 
This setting has produced many wild stories, but none as incredible as Frank 

LaPena’s.  His odyssey began when the State accused him of an unlikely crime, one 
that seems ripped from the pages of a pulp novel.  Frank was a handsome young bell 
captain at the Hacienda.  He was dating Rosalie Maxwell, a beautiful cocktail 
waitress at Caesars.  Rosalie was two-timing Frank with Marvin Krause, a middle-
aged slot manager (also at Caesars).  Marvin showered Rosalie with cash and gifts, 
but Marvin’s wife Hilda controlled the Krause fortune. 

 
  According to the State, Frank and Rosalie wanted Hilda’s money, and they 

hatched a convoluted plot to get it.  They hired their pal Jerry Weakland to kill Hilda.  
With Hilda gone, Rosalie would swoop in and marry Marvin.  Then something 
untoward might happen to Marvin.  By the end of this scheme, the money would have 
passed from Hilda to Marvin and then to Rosalie—with Frank, her true love, waiting 
in the wings to share it. 

 
At least, that’s the story Weakland told, after the State offered him a 

sweetheart deal and after he confessed to murdering Hilda.  Only one problem—
which is the issue in this petition:  Weakland didn’t kill Hilda.  He’s always said he 
slit her throat with a single cut, no more, but that’s not how she died.  Instead, 
someone strangled her, then slit her throat, then stabbed her, repeatedly and 
violently, in the neck—a crime of passion, not a clinical contract killing.  Weakland’s 
testimony about the murder doesn’t begin to match up with the physical evidence.  
Because no rational juror could conclude Weakland killed Hilda, Frank cannot be 
guilty of a contract killing.   

 
Four decades later, we may never know who killed Hilda.  But one thing is 

certain—Frank had nothing to do with it.  The issue presented in this petition is the 
following: 

 
Whether the Nevada Supreme Court’s decision rejecting the legal 
insufficiency claim was unreasonable because, even under a highly 
deferential review, no rational juror could have concluded Weakland 
killed Hilda when his description of the manner of death was 
inconsistent in every way with the physical evidence?  
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In The 
 

Supreme Court of the United States 
 

October Term, 2018 
__________________________ 

 
Frank LaPena, 

Petitioner, 
 

v. 
 

George Grigas, et al., 
Respondents. 

___________________________ 
 

On Petition for Writ of Certiorari to the 
United States Court of Appeals for the Ninth Circuit 

____________________________ 
 

PETITION FOR WRIT OF CERTIORARI 
Petitioner Frank LaPena respectfully prays that a writ of certiorari issue to 

review the memorandum opinion of the United States Court of Appeals for the Ninth 

Circuit.  See Appendix B. 

OPINIONS BELOW 
The panel decision of the United States Court of Appeals for the Ninth Circuit 

affirming the denial of LaPena’s petition for a writ of habeas corpus, issued on June 

5, 2018, is unpublished.  See Appendix B. 

JURISDICTION 
The United States District Court for the District of Nevada had original 

jurisdiction over this case, pursuant to 28 U.S.C. § 2254.  The district court denied a 

Certificate of Appealability.  See Appendix D.  The Ninth Circuit affirmed the district 

court’s decision and, on July 16, 2018, denied LaPena’s petition for rehearing.  See 
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Appendix A.  This Court has jurisdiction pursuant to 28 U.S.C. § 1254.  See also Sup. 

Ct. R. 13(1). 

STATEMENT OF THE CASE 
1. Hilda’s Murder 

Just after dawn on January 14, 1974, at least two assailants broke into the 

home of Hilda and Marvin Krause, and somebody killed Hilda.  We may never know 

what really happened, but the following series of events seems likely.   

At least two perpetrators, Gerald (“Jerry”) Weakland and Tom Boutwell, 

entered the Krause home that morning.  Weakland was a former boxer who worked 

as a pool boy at Caesars Palace.  Boutwell was a former football player who was 

visiting Las Vegas and staying with his old teammate, Robert (“Bobby”) Webb.    

Weakland and Webb were friends.   

On January 12, 1974, Boutwell and Webb ran into Weakland at Caesars.  

Weakland said he had a job for Webb.  Early on Monday, January 14, Weakland came 

to Webb’s house to pick him up for the job.  Webb proposed that Boutwell go instead.  

Weakland told Boutwell the plan was to rob a man who car-ried alot of cash on him.  

Boutwell agreed to help out. 

Boutwell didn’t know it at the time, but Weakland’s target was Marvin Krause, 

a slot manager at Caesars.  Hilda herself was a part owner of Caesar’s.  Marvin left 

for work early on Mondays and Fridays to attend the slot “drop,” when Caesars em-

ployees collected coins from the machines.  That’s when Weakland wanted to hit 

Marvin.   
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Weakland and Boutwell left Webb’s apartment at about 5:00 a.m.   The pair 

drove to a parking lot outside the Las Vegas Country Club (a gated residential 

community surrounding a golf course).  They scaled a wall surrounding the 

community and found themselves near the Krause residence.   

As they waited for Marvin to leave, a taxi cab pulled up to the house.  An 

unknown woman got out of the cab and rang the doorbell.  Someone answered the 

door.  A couple minutes later, the woman got back in the cab, and the cab drove away.   

Soon after, Marvin opened his garage door.  Weakland and Boutwell ran in.  

They grabbed Marvin, dragged him inside, and marched him upstairs.  Hilda came 

out of her bedroom (the southeast bedroom), and the assailants ordered both Krauses 

in-to that bedroom.  Weakland pistol-whipped Marvin in the head and brought Hilda 

into the other bedroom (the north bedroom).  Boutwell rummaged around for 

valuables but didn’t find much.  Weakland took a watch and a ring from Marvin.  The 

pair also took a television.  They left the scene in Marvin’s car and noticed another 

car parked nearby with its lights on.  They switched cars, and headed to Webb’s 

apartment.   

At some point that morning, someone killed Hilda in the north bedroom.  

Weakland testified at Frank’s second trial that he committed the murder himself.  As 

will be shown below, his testimony about how he allegedly committed the murder 

does not match up with the physical evidence. 

Later on, Marvin told the cops he was having an affair with Rosalie Maxwell, 

a cocktail waitress at Caesars.  The cops interrogated Rosalie.  She admitted to 
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sleeping with Marvin but said her true love was a man named Frank LaPena.  This 

love triangle intrigued the police. 

After hearing about Hilda’s death, a confidential informant named Joey 

Costanza called Detective Mike Whitney.  Costanza told Whitney that someone had 

approached him in early December about a job that sounded like the Krause crime.  

Costanza later clarified that the person who approached him was Jerry Weakland.   

The police arrested Weakland on March 13, 1974.  The State charged him with 

murder.  His lawyer, Michael Cherry (the current Chief Justice of the Nevada 

Supreme Court), negotiated the deal of a lifetime:  Weakland would plead to second-

degree murder, and instead of facing the death penalty, he would be eligible for parole 

in five years.   

As part of the deal, Weakland agreed to name his co-conspirators.  He told the 

following story to the police.  He said Frank and Rosalie had hired him to kill Hilda.  

The key meeting took place in early January 1974.  At this meeting, Frank and 

Rosalie paid Weakland $1,000 and promised another $10,000 later. 

According to Weakland, Frank and Rosalie had an unlikely motive for wanting 

Hilda dead.  Rosalie was dating Marvin.  Marvin would give her gifts and money, but 

Hilda was standing in the way.  Frank and Rosalie wanted Hilda gone so that Rosalie 

could get together with Marvin, who would start sharing more money with Rosalie. 
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2. Nearly One-to One Discrepancy Between Weakland’s Testimony 
About the Murder and the Physical Evidence 

Frank was charged with committing a “contract killing.”  An essential element 

of the crime, as set forth in the jury instructions, was that “one or more of the parties 

to the agreement commits murder.” 

Weakland explained at Frank’s trial how he supposedly committed the murder.  

He testified that, after he struck Hilda in the back of her head and knocked her 

unconscious, he killed her by slitting her throat with a single cut.  He explained he 

straddled her from behind, over her back, with one leg on each side of her body, then 

lifted her head up and sliced her neck from left to right.  He then drove the knife into 

her back in an attempt to puncture her lung.  He claimed to have stuck the knife so 

forcefully in her back that he snapped off the handle.  He denied stabbing Hilda’s 

neck or strangling her.     

That account does not match up at all with the physical evidence.  According 

to the State’s coroner, someone first attempted to strangle Hilda.  Next, the murderer 

slit Hilda’s throat.  The cut was deep on the right side and shallower on the left.  

According to the coroner, the neck wound “extend[ed] roughly horizontally from 

right to left across the neck.”     

Then, the assailant stabbed Hilda through the neck wound, at least once but 

probably multiple times, “with great force” and with real depth.  There were fractures 

in parts of her vertebrae from the force of the stabbings.  There was a partial 

severance of the cartoid artery and full severance of the vertebral artery deep in the 

neck.  The coroner believed Hilda died as a result of a “massive external hemorrhage” 
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from the lacerations of the arteries.     

A knife was found stuck in Hilda’s back.  This wound was “superficial,” only 

two centimeters long and one centimeter deep, and did not cause “significant 

damage.”  The coroner indicated in his report there was no injury to Hilda’s head.  

The jury convicted Frank of first-degree murder.  He was sentenced to life 

without parole.  Appendix G.  On direct appeal Frank raised a legal insufficiency 

claim, arguing, in part, Weakland’s testimony about the murder was inconsistent 

with the physical evidence.  The Nevada Supreme Court rejected the legal 

insufficiency claim, but did not address the argument concerning this glaring 

inconsistency.  Appendix F. 
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REASONS FOR GRANTING THE PETITION 

II. The Nevada Supreme Court’s decision rejecting the legal insufficiency 
claim was unreasonable because, even under a highly deferential 
review, no rational juror could have concluded Weakland killed Hilda 
when his description of the manner of death was inconsistent in every 
way with the physical evidence 

A conviction is unconstitutional if it is not supported by legally sufficient 

evidence.  Jackson v. Virginia, 443 U.S. 301, 319 (1979).  Evidence is legally sufficient 

if, “after viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fact could have bound the essential elements of the crime beyond a 

reasonable doubt.”  Id.  On habeas review, there is an added layer of deference under 

28 U.S.C. § 2254(d).  A state-court decision rejecting a sufficiency challenge may only 

be overturned on federal habeas review if the state decision was “objectively 

unreasonable.”  Cavazos v. Smith, 565 U.S. 1, 2 (2011). 

This is one of the rare situations where a habeas petitioner can overcome the 

highly-deferential legal insufficiency standard.  No rational juror juror could conclude 

that Weakland actually committed the murder.  It is simple.  His account does not 

match up at all with the physical evidence.  It boils down to one question: either 

believe the science or believe Weakland’s story.  Given this choice, there is only one 

rational conclusion: the science provides the truth of what happened and Weakland 

had no idea how Hilda was actually murdered. 

Weakland’s story of the murder is nothing like the coroner’s account.  

Weakland denied strangling Hilda or stabbing her in the neck; according to him, he 

only slit her throat.  But it was the stabbing through the neck wound that caused the 
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most damage.  There is only one rational way to explain this discrepancy:  Weakland 

did not have first-hand knowledge of how Hilda died.  Rather, his account was based 

on what he read in the newspaper, what was fed to him by the police, or what was 

visible in the crime scene photos. 

That is not the only problem with Weakland’s story.  For one, Weakland 

testified he did not get any blood on him, and he wasn’t sure Hilda bled.  His 

accomplice, Tom Boutwell, confirmed Weakland didn’t get any blood on him.  But 

based on the coroner’s description of Hilda’s injuries, she would have bled profusely.  

The severance of the artery would have sprayed blood.  There was blood all over the 

north bedroom.  There was also blood all over Hilda’s right sleeve, consistent with the 

artery spraying blood.  The actual killer would have gotten blood all over himself.    

But Weakland was not bloody, which makes it highly unlikely he killed her.  See 

Souter v. Jones, 395 F.3d 577, 596 (6th Cir. 2005). 

While Weakland said he slit Hilda’s throat, and while her throat was indeed 

slit, even this part of Weakland’s testimony does not match up with the physical 

evidence.  Weakland claimed he straddled Hilda from behind, lifted up her head, and 

cut her throat from left to right.  However, the coroner testified the opposite was true.  

He testified the “neck wound extend[ed] roughly horizontally from right to left 

across the neck.”  The physical evidence showed why the coroner would say this.  The 

cut was much deeper on the right side than on the left.  Logically, the cut would be 

deeper on the side of the initial incision.  Extra force would be necessary for the initial 

perforation of the skin.  If the killer inflicted the cut from left to right (as Weakland 
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testified), it would be physically difficult to make the cut deeper on the right side than 

on the left.  Similarly, the shallowness of the cut on the left is more consistent with it 

being the terminus of the cut, rather than the location where the cut began.   

Put simply, Hilda’s throat was not cut in the manner Weakland described.  It 

was cut in the opposite direction.  This indicates the killer was most likely left-handed 

or was standing in a different position than the one described by Weakland.  At the 

very least, it showed that Weakland did not know how Hilda’s throat was actually 

cut. 

The problems continue with the murder weapon.  The police recovered a 

straight-edged butcher knife at the crime scene.  But Weakland said he killed Hilda 

with a serrated bread knife.  That cannot be; the coroner himself said the weapon had 

to have been a “sharp-pointed instrument.”   

Similarly, the knife and its handle broke during the attack.  Weakland said 

that happened when he stabbed Hilda’s back in an attempt to puncture her lung.   

But the back wound was superficial, only one centimeter deep.  It is impossible for 

this shallow impact to break the knife.  It is much more likely the knife broke as the 

murderer stabbed Hilda in her neck “with great force,” which resulted in fractures to 

two of her vertebrae.  Weakland is wrong on yet another count. 

Indeed, an exchange between Weakland and defense counsel on this point is 

enlightening: 

Q You actually dropped down on her back with your legs on each 
side of her? 
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A I was standing straddled over her back, one foot on one side, one 
foot on the other.   
 
Q Then you reached down and pulled her head up? 
 
A I am sure I raised her head up, yes. 
 
Q With one cut you cut her throat? 
 
A Yes. 
 
Q Were you convinced at that point that she was dying or dead? 
 
A I suppose that’s why I stuck the knife in her back, plunged it in 
there, figured, you know, try to go in through her lung. 

The emphasized language is obviously untrue.  The knife was not “plunged” into her 

back.  There was no damage anywhere close to her lung.  His use of the word 

“suppose” showed Weakland was just making it up as he went along.  And we can be 

sure of this because nothing he said matched up with the actual evidence. 

There are even more discrepancies.   For example, Weakland testified Hilda 

remained tied up.  Marvin did not say he untied her.  But someone must have, because 

she was found untied.  Her sleeve was also covered with blood spray, which was 

consistent with her having her arm raised by her neck at the time of the stabbing.  

This means her hands were untied at the time of the killing.  Weakland also testified 

he struck Hilda so hard in the back of the head he knocked her unconscious.  But the 

coroner’s report indicated there was no injury to Hilda’s head. 

Nothing that Weakland said about the murder was backed up by the physical 

evidence.  To be sure, “it is the responsibility of the jury—not the court—to decide 

what conclusions should be drawn from evidence admitted at trial.”  Cavazos v. 
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Smith, 565 U.S. 1, 2 (2011).  But there were no competing inferences here.  The 

science only pointed to one rational conclusion—Weakland did not know how Hilda 

was murdered.  There was no blood on him.  He could not be the killer. 

This is a bedeviling case.  On the surface, it seems preposterous to suggest 

someone who was present at the crime scene and admitted to the murder was not 

actually the murderer.  But something does not add up.  It never has.  There is a 

reason why this case has had so many twists and turns over its 40-year history.  There 

is a black hole at the center of it.  It is not just that Weakland is (as the Respondents 

have described) the “iconic incredible witness.”  It is that he falsely confessed to a 

murder he did not commit.  It is maddening—we can never know why he did that 

or who the real killer is.  But the upshot of this black hole is this:  Frank’s conviction 

cannot be sustained. 

In sum, the physical evidence can’t be lying.  Weakland can’t be the killer.  

Even under the highly deferential standard of Section 2254(d), no rational juror could 

conclude he committed the murder.  The evidence was legally insufficient to establish 

this element of first-degree murder. 
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CONCLUSION 
 The petition for a writ of certiorari should be granted. 

 Dated October 24, 2018. 

 Respectfully submitted, 
 
 Rene L. Valladares 
 Federal Public Defender 
 
 /s/ Jonathan M. Kirshbaum   
 JONATHAN M. KIRSHBAUM 
 Assistant Federal Public Defender 
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT

FRANK RALPH LAPENA,

Petitioner-Appellant,

 v.

GEORGE GRIGAS and ADAM PAUL

LAXALT,

Respondents-Appellees.

No. 15-16154

D.C. No. 

2:00-cv-00960-RFB-NJK

District of Nevada, 

Las Vegas

ORDER

Before:  WALLACE, N.R. SMITH, and FRIEDLAND, Circuit Judges.

The panel has voted to deny the petition for panel rehearing.  Judge N.R.

Smith and Judge Friedland have voted to deny the petition for rehearing en banc,

and Judge Wallace has so recommended.

The full court was advised of the petition for rehearing en banc and no

judge has requested a vote on whether to rehear the matter en banc.  Fed. R. App.

P. 35.

The petition for rehearing and the petition for rehearing en banc are

DENIED.

FILED

JUL 16 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

  Case: 15-16154, 07/16/2018, ID: 10943031, DktEntry: 69, Page 1 of 1
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

FRANK RALPH LAPENA, 

Petitioner-Appellant,

 v.

GEORGE GRIGAS; ADAM PAUL

LAXALT, 

Respondents-Appellees.

No. 15-16154

D.C. No. 

2:00-cv-00960-RFB-NJK

MEMORANDUM*

Appeal from the United States District Court

for the District of Nevada

Richard F. Boulware II, District Judge, Presiding

Argued and Submitted May 16, 2018

San Francisco, California

Before:  WALLACE, N.R. SMITH, and FRIEDLAND, Circuit Judges.

Frank LaPena appeals from the district court’s denial of his petition for a

writ of habeas corpus. We have jurisdiction under 28 U.S.C. § 2253, and we

affirm.1

FILED

JUN 05 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3.

1 We grant LaPena’s Motion to Expand the Record on Appeal. 

  Case: 15-16154, 06/05/2018, ID: 10896429, DktEntry: 65-1, Page 1 of 6

APP. 002



1. There was sufficient evidence to convict LaPena. “[A]fter viewing the

evidence in the light most favorable to the prosecution, any rational trier of fact

could have found the essential elements of the crime beyond a reasonable doubt.”

Jackson v. Virginia, 443 U.S. 307, 319 (1979). Although Weakland was

significantly impeached, he testified that LaPena hired him to kill Hilda Krause,

and aspects of Weakland’s testimony were corroborated by other witnesses: (1)

one of LaPena’s cellmates in prison testified that LaPena admitted he had hired

Weakland to murder Hilda; (2) Weakland’s former wife corroborated various

aspects of the crime, including the fact that the jewelry stolen from the Krause

residence appeared on her dresser the morning after Hilda was murdered; and (3)

Weakland’s accomplice in the robbery corroborated the planning, break in, and

robbery of the Krause residence. Further, evidence regarding the manner of Hilda’s

death was not inconsistent with Weakland’s testimony.

2. Assuming a freestanding innocence claim is viable, LaPena has failed to

meet the burden to “affirmatively prove that he is probably innocent.” Jones v.

Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014) (quotation marks and citation

omitted). There is no “affirmative[]” evidence that LaPena is innocent. Id. The

physical DNA evidence does not disprove that Weakland did what he said he did,

nor that LaPena hired him to do it. Lastly, the jury had been presented with

2
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extensive impeachment evidence regarding Weakland before it convicted LaPena.

LaPena has failed to meet his burden to prove he is actually innocent. 

3. LaPena has failed to prove he received ineffective assistance of counsel

(IAC).2 “To establish deficient performance, a person challenging a conviction

must show that ‘counsel’s representation fell below an objective standard of

reasonableness.’” Harrington v. Richter, 562 U.S. 86, 104 (2011) (quoting

Strickland v. Washington, 466 U.S. 668, 688 (1984)). When both AEDPA review

and Strickland review apply, both “highly deferential” standards apply “doubly

so.” Id. at 105 (quotation marks and citation omitted). 

First, LaPena’s trial counsel did not render IAC in his impeachment of

Weakland. Under the § 2254(d) standard, even if trial counsel could have further

impeached Weakland, we cannot say that LaPena’s trial counsel rendered deficient

representation by not further impeaching Weakland regarding why he un-recanted

his testimony. Harrington, 562 U.S. at 105 (holding the standard is “whether there

is any reasonable argument that counsel satisfied Strickland’s deferential

standard” (emphasis added)). Weakland was significantly impeached, including

with evidence that Weakland (1) had received a deal from the state to testify

2 LaPena only raises four claims of IAC in his briefing before this court.

Therefore, any other claims are waived. Smith v. Marsh, 194 F.3d 1045, 1052 (9th

Cir. 1999). 

3
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against LaPena, (2) had changed his story multiple times, (3) had been convicted of

perjury, and (4) was considered a “psychopathic liar” by a psychologist. State v.

LaPena, 968 P.2d 750, 755 (Nev. 1998). 

Second, it was not unreasonable for the state court to conclude that LaPena

did not receive IAC by his counsel’s failure to procure the testimony of Costanza.

All the evidence that Costanza would have presented was already before the jury

through other witnesses, Constanza told the prosecution that “he had told the police

all he knew years ago,” and LaPena never obtained an affidavit from Costanza

regarding what additional evidence Costanza could provide. Id. at 758-59. 

Third, it was not unreasonable for the state court to conclude that LaPena did

not receive IAC through his trial counsel’s alleged failure to have LaPena testify in

his own defense. The Nevada Supreme Court held that “LaPena made an informed,

strategic choice not to testify in the second trial.” Id. at 756. Notably, LaPena

conceded at the state evidentiary hearing that he was aware he could testify and

that his “testimony went poorly at his first trial.” Id. LaPena also admitted that he

discussed testifying with counsel, and his counsel maintained that he wished to

“avoid the ‘expected rigorous and thorough cross-examination,’” which could

likely include testimony about another criminal prosecution. Id.

4
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Finally, LaPena failed to adequately raise his argument that his trial counsel

provided IAC by failing to explore and develop a connection between Weakland

and Marvin Krause. LaPena raises this issue in his informal brief, but fails to

muster any argument or factual basis for it. Therefore, the issue is abandoned.

Crime Justice & Am., Inc. v. Honea, 876 F.3d 966, 978 (9th Cir. 2017) (“Issues

raised in a brief which are not supported by argument are deemed abandoned.”

(citation omitted)).

4. LaPena fails to raise a constitutional violation in his allegation that the

prosecution violated his rights under Brady v. Maryland, 373 U.S. 83 (1963), by

not disclosing various exculpatory evidence during the grand jury proceedings.

There is no federal right to have exculpatory evidence presented before a grand

jury, United States v. Williams, 504 U.S. 36, 55 (1992); therefore, such a claim

cannot be grounds for a petition for habeas corpus.

5. LaPena failed to exhaust his confrontation claim and, even if we address

the merits, he has failed to demonstrate prejudice. “A petitioner has not satisfied

the exhaustion requirement unless he has fairly presented his claim to the highest

state court.” Roettgen v. Copeland, 33 F.3d 36, 38 (9th Cir. 1994) (per curiam).

LaPena’s argument to the Nevada Supreme Court did not “fairly present[] his

claim.” Id. LaPena’s opening brief at best only vaguely refers to a federal

5
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constitutional question; his reply brief only cites a state case (which cited a federal

case, regarding bias, not propensity). Hiivala v. Wood, 195 F.3d 1098, 1106 (9th

Cir. 1999) (“[G]eneral appeals to broad constitutional principles, such as due

process, equal protection, and the right to a fair trial, are insufficient to establish

exhaustion.”). Even if we reach the merits of the question, LaPena was not

prejudiced by the district court’s decision to limit Weakland’s cross examination.

As noted supra, Weakland was significantly impeached, and further cross-

examination regarding whether Weakland had a propensity to murder for pleasure

does not change what Weakland testified to and others corroborated. 

AFFIRMED.

6
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1 

SSTATEMENT OF JURISDICTION 

This is an appeal from a final judgment entered on May 11, 2015, 

denying Frank Ralph LaPena’s petition for a writ of habeas corpus.  Sup-

plemental Excerpts of Record (“SEOR”) 3-19.  The district court had ju-

risdiction under 28 U.S.C. § 2254.   

Frank filed a timely notice of appeal on June 9, 2015.  SEOR 1-2; 

see Fed. R. App. P. 4(a)(1)(A).  On March 14, 2016, this Court issued a 

certificate of appealability covering five issues, including the four issues 

discussed in this brief.  Excerpts of Record (“EOR”) 6221.  This Court has 

jurisdiction under 28 U.S.C. § 2253.  
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IINTRODUCTION 

The year was 1974.  The town—Las Vegas.  Organized crime dom-

inated the Strip.  Gangsters and their associates controlled the casinos, 

from Irving “Ash” Resnick at Caesars Palace to Frank “Lefty” Rosenthal 

(and his enforcer, Tony “the Ant” Spilotro) at the Stardust.  Cf. Casino 

(Martin Scorsese, dir., 1995).  Mafia syndicates had found a river of 

money flowing through the parched desert valley, and they protected it 

at all costs. 

This setting has produced many wild stories, but none as incredible 

as Frank LaPena’s.  His odyssey began when the State accused him of an 

unlikely crime, one that seems ripped from the pages of a pulp novel.  

Frank, you see, was a handsome young bell captain at the Hacienda.  He 

was dating Rosalie Maxwell, a beautiful cocktail waitress at Caesars.  

Rosalie was two-timing Frank with Marvin Krause, a middle-aged slot 

manager (also at Caesars).  Marvin showered Rosalie with cash and gifts, 

but Marvin’s wife Hilda controlled the Krause fortune. 

  According to the State, Frank and Rosalie wanted Hilda’s money, 

and they hatched a convoluted plot to get it.  They hired their pal Jerry 

Weakland to kill Hilda.  With Hilda gone, Rosalie would swoop in and 
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marry Marvin.  Then something untoward might happen to Marvin.  By 

the end of this scheme, the money would have passed from Hilda to 

Marvin and then to Rosalie—with Frank, her true love, waiting in the 

wings to share it. 

At least, that’s the story Weakland told, after the State offered him 

a sweetheart deal and after he confessed to murdering Hilda.  Only one 

problem.  Weakland didn’t kill Hilda.  He’s always said he slit her throat 

with a single cut, no more, but that’s not how she died.  Instead, someone 

strangled her, then slit her throat, then stabbed her, repeatedly and vio-

lently, in the neck—a crime of passion, not a clinical contract killing.  

Weakland’s testimony about the murder doesn’t begin to match up with 

the physical evidence.  But if Weakland didn’t kill her, who did? 

That simple question has confounded the courts for almost half a 

century.  A dozen defense lawyers have fought for Frank, including 

mayor-to-be Oscar Goodman and Senator-to-be Harry Reid.  Frank’s case 

spawned perhaps the longest preliminary hearing in Nevada history, two 

lengthy jury trials—not to mention Rosalie’s trial and acquittal—stacks 

of court orders, endless evidentiary hearings, and a later-overturned ha-
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beas grant from a state trial judge.  The Nevada pardons board ulti-

mately commuted Frank’s sentence, but only after hearing shocking tes-

timony from a former state judge, who said the cops refused to let Weak-

land implicate Marvin.   

Throughout every moment of this unfathomable gauntlet, Frank 

has maintained his innocence.  In fact, after the Nevada Supreme Court 

tossed his first conviction, the State proposed a plea deal for time served.  

Almost anyone would’ve jumped on that offer.  But Frank turned it down, 

and he spent another fifteen years in jail because he refused to take a 

plea for a crime he did not commit.  Frank is out on parole now and is 

nearing his eighties, but he is still struggling to clear his name. 

Four decades later, we may never know who killed Hilda.  But one 

thing is certain:  Frank had nothing to do with it.  This Court should 

declare his innocence and end this saga for good.  
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CCERTIFIED ISSUES PRESENTED FOR REVIEW 

1. Is Frank actually innocent of arranging Hilda’s murder, within the 

meaning of Herrera v. Collins, 506 U.S. 390, 417 (1993)? 

2. Did the State present sufficient evidence to convict Frank? 

3. Was trial counsel ineffective because, among other things, they 

failed to tell the jury that Gerald Weakland (the person who pur-

portedly killed Hilda) made a second deal with the State in ex-

change for his testimony against Frank? 

4. Did the district court improperly conclude that one of Frank’s 

claims was unexhausted?1  

BAIL STATUS OF APPELLANT 

The State commuted Frank’s sentence of life without the possibility 

of parole to life with the possibility of parole (EOR 6290) and ultimately 

released him in 2005.  He is still subject to lifetime parole conditions. 

                                      
 

1 This Court certified additional issues that Frank addressed in his 
informal brief.  Dkt. No. 6.  Frank does not intend to forfeit or waive any 
issues not discussed in this supplemental brief. 
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SSTATEMENT OF THE CASE 

Frank’s case spans over four decades.  His odyssey covers roughly 

five acts. 

A. Someone Kills Hilda; an Informant Points the Police to 
Weakland; Weakland Gets a Deal and Fingers Frank. 

Just after dawn on January 14, 1974, at least two assailants broke 

into the home of Hilda and Marvin Krause, and somebody killed Hilda.  

We may never know what really happened, but the following series of 

events seems likely.   

At least two perpetrators, Gerald (“Jerry”) Weakland and Tom 

Boutwell, entered the Krause home that morning.  Weakland was a for-

mer boxer who worked as a pool boy at Caesars Palace.  SEOR 1503, 

1557.  Boutwell was a former football player who was visiting Las Vegas 

and staying with his old teammate, Robert (“Bobby”) Webb.  SEOR 1943-

45.  Weakland and Webb were friends.   

On January 12, 1974, Boutwell and Webb ran into Weakland at 

Caesars.  Weakland said he had a job for Webb.  SEOR 1500-01.  Early 

on Monday, January 14, Weakland came to Webb’s house to pick him up 

for the job.  Webb proposed that Boutwell go instead.  SEOR 1511-13.  
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Weakland told Boutwell the plan was to rob a man who carried a lot of 

cash on him.  Id.  Boutwell agreed to help out.  Id. 

Boutwell didn’t know it at the time, but Weakland’s target was 

Marvin Krause, a slot manager at Caesars.  Marvin left for work early on 

Mondays and Fridays to attend the slot “drop,” when Caesars employees 

collected coins from the machines.  SEOR 1741-42, 1748-50.  That’s when 

Weakland wanted to hit Marvin.  SEOR 1507-08. 

Weakland and Boutwell left Webb’s apartment at about 5:00 a.m.  

SEOR 1955.  Weakland was driving his ex-wife Gail’s Monte Carlo.  

SEOR 1958.  The pair drove to a parking lot outside the Las Vegas Coun-

try Club.  They scaled a wall surrounding the gated community and found 

themselves near the Krause residence.  SEOR 1515-16.   

As they waited for Marvin to leave, a taxi cab pulled up to the house.  

An unknown woman (not Rosalie, apparently) got out of the cab and rang 

the doorbell.  Someone answered the door.  A couple minutes later, the 

woman got back in the cab, and the cab drove away.  SEOR 1517. 

Soon after, Marvin opened his garage door.  Weakland and 

Boutwell ran in.  They grabbed Marvin, dragged him inside, and marched 

him upstairs.  SEOR 1518.  Hilda came out of her bedroom (the southeast 
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bedroom), and the assailants ordered both Krauses into that bedroom.  

Weakland pistol-whipped Marvin in the head and brought Hilda into the 

other bedroom (the north bedroom).  SEOR 1519-22.  Boutwell rummaged 

around for valuables but didn’t find much.  SEOR 1966-68.  Weakland 

took a watch and a ring from Marvin.  SEOR 1519.  The pair also took a 

television.  SEOR 1975-77.  They left the scene in Marvin’s car and no-

ticed another car parked nearby with its lights on.  SEOR 1977-78.  They 

drove back to the Monte Carlo, switched cars, and headed to Webb’s 

apartment.  SEOR 1980-84. 

At some point that morning, someone killed Hilda in the north bed-

room.  Weakland testified at Frank’s second trial that Weakland commit-

ted the murder himself, but that is not true.  See Section II(B)(2), infra. 

According to Marvin, he passed out when Weakland hit him in the 

head; when he woke up, Hilda was dead, and he called the police.  There 

are reasons to disbelieve his story.  See Section II(B)(3)(b), infra. 

Later on, Marvin told the cops he was having an affair with Rosalie 

Maxwell, a cocktail waitress at Caesars.  SEOR 2414-15.  The cops inter-

rogated Rosalie.  She admitted to sleeping with Marvin but said her true 
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love was a man named Frank LaPena.  SEOR 2416-18.  This love triangle 

intrigued the police. 

After hearing about Hilda’s death, a confidential informant named 

Joey Costanza called Detective Mike Whitney.  EOR 5592.  Costanza told 

Whitney that someone had approached him in early December about a 

job that sounded like the Krause crime.  Id.  Costanza later clarified that 

the person who approached him was Jerry Weakland.  EOR 5593.   

The police arrested Weakland on March 13, 1974.  The State 

charged him with murder.  SEOR 1839.  His lawyer, Michael Cherry (the 

current Chief Justice of the Nevada Supreme Court), negotiated the deal 

of a lifetime:  Weakland would plead to second-degree murder, and in-

stead of facing the death penalty, he would be eligible for parole in five 

years.   

As part of the deal, Weakland agreed to name his co-conspirators.  

He told the following story to the police.  He said Frank and Rosalie had 

hired him to kill Hilda.  EOR 4.  The key meeting took place on January 

2, 1974.  EOR 15.  (Weakland would later say it was January 4.)  At this 

meeting, Frank and Rosalie paid Weakland $1,000 and promised another 

$10,000 later.  EOR 5. 

  Case: 15-16154, 11/09/2017, ID: 10649208, DktEntry: 42, Page 16 of 86

APP. 023



 

10 

According to Weakland, Frank and Rosalie had an unlikely motive 

for wanting Hilda dead.  Rosalie was dating Marvin.  Marvin would give 

her gifts and money, but Hilda was standing in the way.  Frank and Rosa-

lie wanted Hilda gone so that Rosalie could get together with Marvin, 

who would start sharing more money with Rosalie.  EOR 5-6.   

Weakland named Boutwell as his accomplice but said Boutwell 

hadn’t known about the murder plot.  EOR 4, 6.    

B. The State Charges Frank and Rosalie; Weakland Recants; 
the Juries Acquit Rosalie and Convict Frank. 

After Weakland cut his deal and told his fantastical account of the 

conspiracy, the State charged Frank, Rosalie, and Boutwell with murder 

and robbery.  The police also arrested Webb, but he ultimately avoided 

charges in the Krause case.  See infra at 12-13. 

The State held a single preliminary hearing for Frank, Rosalie, and 

Boutwell.  The lead prosecutor was Melvyn “Mel” Harmon.  The hearing 

lasted 13 days and spanned multiple months.  Oscar Goodman, the even-

tual mayor of Las Vegas, represented Frank.  During the hearing, Weak-

land testified against the three defendants and accused Frank and Rosa-

lie of hiring him to kill Hilda.  EOR 69-81.  The court found probable 

cause for Frank and Rosalie to stand trial.   
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As for Boutwell, the court dismissed his murder charge.  Boutwell 

pled guilty to robbery.  SEOR 2010, 2019.  He got probation. 

Frank filed a pre-trial habeas petition, arguing that the State pre-

sented insufficient evidence at the preliminary hearing.  The Nevada Su-

preme Court denied the writ on January 2, 1976.  EOR 1209-15.  Under 

Nevada law, the testimony of accomplices is not enough to find a defend-

ant guilty; there must be additional inculpatory evidence.  A three-justice 

majority found that the testimony of Gail Hodges (Weakland’s ex-wife) 

corroborated Weakland’s accusations.   

Two justices dissented.  Chief Justice E.M. “Al” Gunderson picked 

apart the State’s case, writing that “nothing plus nothing plus nothing is 

nothing.”  EOR 1225. 

Frank and Rosalie proceeded to separate trials.  Both defendants 

asked the State to disclose the name of the confidential informant who 

had first tipped off the police about Weakland.  The trial courts denied 

the requests.  EOR 1236, 3356-57. 

Rosalie’s trial began on July 13, 1976.  The State called Weakland.  

He delivered a dramatic recantation:  “This lady had nothing to do with 

this crime.  Any statements I made against her I lied about and I did on 
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my own to protect my family.”  EOR 1381.  Weakland refused to answer 

any more questions about the crime.  Harmon (the prosecutor) threat-

ened to pull Weakland’s deal if he kept it up.  EOR 1401-02.  Weakland 

stayed silent.  The State introduced his prior accusations against Rosalie.  

After a 26-day trial, the jury acquitted Rosalie. 

Frank’s trial began on March 14, 1977.  His lead attorney was 

Harry Reid.  The State called Weakland.  He confirmed that he had lied 

when he originally implicated Frank and Rosalie (EOR 3571, 3578-81), 

and he refused to answer further questions.  Once again, the State ad-

mitted his prior accusations.  After an 18-day trial, the jury convicted 

Frank.  EOR 4815-16.  He maintained his innocence at sentencing.  EOR 

4821.   

A few months later, the State tried Frank for the attempted murder 

of Willis Obenauer.  Obenauer was a manager at the Hacienda, where 

Frank was a bellman.  Two assailants abducted Obenauer early on No-

vember 24, 1973.  They drove Obenauer to the desert and shot him in the 

knees.  The police believed Weakland and Webb were the two culprits.  

As part of Weakland’s plea bargain in the Krause case, the State agreed 

not to prosecute him for the Obenauer case.  SEOR 1576-77.  (For his 
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part, Webb pled guilty to a gross misdemeanor in the Obenauer case, and 

the State agreed not to prosecute him for the Krause case.  SEOR 2124; 

EOR 4936-37.) 

Reid represented Frank at this trial, too.  The defense chose a bench 

trial.  The State called Weakland to testify.  Weakland had previously 

said Frank paid him to attack Obenauer, but at trial he purported not to 

remember anything.  EOR 4971, 4983-84.  Once again, the State admit-

ted Weakland’s prior accusations.  In addition, Webb testified against 

Frank. 

Weakland and Webb gave unlikely statements against Frank in the 

Obenauer case.  According to them, they had a meeting with Frank 

shortly before the assault during the evening of November 23.  EOR 4915-

20; EOR 5000-01.  That was not true:  Frank was hosting a party that 

night, and five eyewitnesses testified Frank had no opportunity to plot 

out a crime.  EOR 5067-121.  Meanwhile, Webb originally told his girl-

friend Weakland’s brother arranged the assault, not Frank.  EOR 5057.  

Nonetheless, the judge found Frank guilty.  EOR 5213-14. 
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Frank successfully appealed both convictions.  SEOR 65-66; La-

Pena v. State, 96 Nev. 43, 604 P.2d 811 (1980).  The State did not retry 

Frank for the Obenauer case. 

CC. After a Reversal, the State Cuts a New Deal with Weakland, 
Discloses the Informant’s Name, and Tries Frank Again. 

After lengthy and consequential pre-trial proceedings, the State re-

tried Frank and won another conviction. 

1. The State writes poison pen letters to the parole board, 
and Weakland agrees to cooperate if the State stops. 

The State was furious that Weakland had recanted.  It responded 

in three ways.   

First, the prison put Weakland in a more restrictive security level.  

EOR 3587, 4983.  Second, the State charged Weakland with perjury.  The 

jury convicted him, but the Nevada Supreme Court reversed the convic-

tions.  In doing so, it remarked that there was “not overwhelming” evi-

dence Weakland committed perjury.  Weakland v. State, 96 Nev. 699, 615 

P.2d 252, 254 (1980).  On remand, Weakland entered an Alford plea and 

received probation.  SEOR 51.   

Third, the State wrote devastating letters about Weakland to the 

parole board.  See infra at 62-64.  The letters were killing Weakland’s 

chances at parole, so he struck yet another deal.  Weakland agreed to un-
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recant and testify against Frank.  In exchange, the State would stop 

sending the poison pen letters.  The parties signed an agreement on Sep-

tember 28, 1982 (EOR 5252), and Weakland testified to the grand jury 

the next day (EOR 5264-303).  The grand jury indicted Frank.  EOR 5361-

62.  The District Attorney immediately wrote a letter to the parole board, 

saying that Weakland was “fully cooperative” and “testifying truthfully.”  

EOR 5253.  The letter asked the board to “consider Mr. Weakland’s coop-

eration in its subsequent proceedings.”  Id.   

2. The Nevada Supreme Court forces the State to disclose 
the informant’s name; the defense fails to secure his 
testimony.  

After the indictment, it took almost seven years to bring Frank to 

trial.  The reasons involve the confidential informant, Joey Costanza.   

a. The defense learns Costanza’s name.  

The informant—Joey Costanza—was a crucial defense witness.  See 

Section IV(B)(1), infra.  In short, Costanza told the police Weakland ap-

proached him in early December 1973 about the Krause job.  At that time, 

Costanza said, Weakland described the specifics of the proposed crime.  

But Weakland testified that he did not learn those specific details until 

he met with Frank and Rosalie on January 2 or 4, 1974.  This discrepancy 
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suggests Weakland was lying—not just about the crucial January 2 (or 

4) meeting, but about Frank’s involvement, too. 

Frank insisted on learning the informant’s identity.  EOR 5230-51.  

The trial court denied the request.  In response, Frank filed a petition for 

a writ of mandamus with the Nevada Supreme Court.   

The court granted the petition on August 31, 1983, forcing the State 

to disclose the informant or drop the case.  According to the court, Weak-

land was the key to the State’s case, and “the informant has advised po-

lice of statements by Weakland which are inconsistent with Weakland’s 

testimony.”  SEOR 1438.  The informant’s importance as a defense wit-

ness was “manifest,” so the State had to disclose his name.  SEOR 1438-

39. 

Detective Whitney refused to reveal his informant’s name.  In turn, 

Harmon (the prosecutor) approached Chuck Lee, the former lead detec-

tive on Hilda’s murder who had left the local police for the DA’s office 

after being named in an FBI corruption investigation.  EOR 5223-24.2  

                                      
 

2 Although this article was not part of the record below, the Court 
may take judicial notice of it.  See Von Saher v. Norton Simon Museum 
of Art at Pasadena, 592 F.3d 954, 960 (9th Cir. 2010). 
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Harmon told Lee to ask Weakland who the informant was.  Weakland 

thought it was Costanza.  SEOR 1111-15.  To make sure, Harmon sent 

Lee to New Jersey to speak with Costanza in October 1983.  Lee and 

Costanza met for at least three hours.  SEOR 810-11, 822.  Costanza re-

fused to come back to Nevada to testify.  He said he and his family “would 

be in jeopardy” if he did, although Frank was not the source of his fear.  

SEOR 820-23; see infra at 45-46. 

 The State disclosed Costanza’s name on October 17, 1983.  At that 

time, Gary Gowen represented Frank.  Gowen sent a letter to Costanza, 

who called him a couple weeks later.  Costanza elaborated on his conver-

sation with Weakland in December 1973.  SEOR 912-13.  That additional 

information discredited Weakland even further.  See infra at 72.  Despite 

getting this dynamite information, Gowen kept it to himself until after 

Frank’s second trial.  SEOR 419, 996-97. 

b. The defense fails to secure Costanza’s testimony.  

 Frank filed a motion to depose Costanza in June 1984.  EOR 5450-

53.  Later that year, he asked the trial court to order the State to disclose 

its entire file on Costanza.  EOR 5454-58.  The court denied these re-

quests.  Frank filed another petition for a writ of mandamus.  On appeal, 
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the State agreed to disclose the file, but it resisted Frank’s efforts to de-

pose Costanza. 

 The Nevada Supreme Court held oral argument on the petition.  

During the argument, Justice Gunderson made a stunning disclosure.  

He said he spoke at one point to Addelair “Del” Guy, who at the time of 

the conversation was a state trial court judge but who in 1974 was a 

member of the DA’s office.  According to Judge Guy, “Mr. LaPena was not 

the first individual nor even only the second individual that Mr. Weak-

land incriminated.”  EOR 5631.  Rather, Weakland originally named 

Marvin as the person who hired him to kill Hilda.  The State didn’t like 

that story.  Weakland then named an unknown second person.  The State 

didn’t like that story, either.  “[F]inally Mr. Weakland agreed to tell the 

story that he ultimately told.”  EOR 5632.  Justice Gunderson called that 

story an “incredible” “house that Jack built theory.”  Id.  In sum, Justice 

Gunderson said, Frank “was the third person that Mr. Weakland was 

willing to incriminate under entirely different stories in exchange for fa-

vorable treatment.”  Id.   

 The Nevada Supreme Court granted the petition on October 22, 

1985.  It reiterated that Costanza was a “crucial defense witness.”  SEOR 
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1442.  The court also noted its “grave concern” about “the tenor of these 

proceedings against” Frank.  SEOR 1443.  It reminded the DA’s office 

that its “paramount duty is to seek justice, not to convict.”  Id.   

 The State turned over its Costanza file, save for a single report.  The 

State refused to disclose this report because it involved informants who 

were close to the Costanzas who had provided information about “persons 

involved in organized crime, and also [] persons who have been responsi-

ble for several murders in the past.”  EOR 5519.  It later clarified these 

“persons” were members of the notorious Hole in the Wall gang.  EOR 

5797; see infra at 45-46. 

 After the second mandamus order, Gowen received a material wit-

ness warrant for Costanza’s arrest.  EOR 5459-70; see also SEOR 915-17.  

Costanza was in Florida at the time.  The Florida police arrested Cos-

tanza, but the local DA’s office called Harmon and warned him the local 

courts had scheduled a release hearing for the next day.  SEOR 1121-22.  

Harmon tried to call Gowen, then took it upon himself to handle the sit-

uation.  He sent Lee to Florida.  Lee got to the hearing, but Harmon had 

not given him the right paperwork; the judge released Costanza.  SEOR 

918-21.   
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After that escapade, defense investigator Michael Wysocki repeat-

edly tried to contact Costanza.  Wysocki visited him in Florida in April 

1985.  Costanza refused to speak to Wysocki, telling him to talk to his 

lawyer, George Foley (SEOR 854)—the brother of Judge Thomas Foley, 

who was presiding over Frank’s case.  Wysocki tracked Costanza down 

again in New Jersey in July 1986.  When he showed up at his house, 

Costanza became “very, very irate.”  SEOR 855.  He made various 

“threats”—he said, “You know who I am,” and he warned that messing 

with him could prove “really dangerous.”  SEOR 859.  Eventually, two 

men pulled up in a Volkswagen, and one of them took a chain saw out of 

the trunk.  By then, Costanza had cooled down, so he waived off the 

goons.  SEOR 859-60.   

After these visits, Costanza wrote a letter to a Nevada trial judge.  

He complained about Wysocki’s attempts to contact him and professed 

that he and his wife “are retired folks and want to be able to enjoy our 

family and live in peace.”  EOR 5653.  He said he did not know Frank and 

had no knowledge of any connection between Frank and Weakland.  Id.   
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The trial court held a hearing on March 17, 1987.  Gowen described 

the defense’s efforts to depose Costanza.  EOR 5658-59.  Harmon sug-

gested the defense was failing to secure Costanza’s testimony because 

they weren’t using the procedures of the Uniform Act to Secure the At-

tendance of Witnesses.  EOR 5662-63; see also SEOR 1119, 1145.  The 

court had previously issued a certificate of materiality (the first step un-

der the Act), and the court issued another one; the defense did nothing 

with it.  EOR 5668-69; SEOR 915, 988-92. 

The defense filed a motion questioning whether the State had fully 

disclosed its information on Costanza.  The court denied the motion.  See 

EOR 5710.  The defense filed yet another mandamus petition, which the 

Nevada Supreme Court once again granted.  EOR 5716.  The trial court 

held a two-day evidentiary hearing and ruled that the State had complied 

with its obligations.  EOR 5977-78. 

The court held a final pre-trial hearing on January 9, 1989.  It com-

plained about the defense’s unsuccessful efforts to secure Costanza’s tes-

timony.  EOR 5980-82.  Again, Harmon blamed the defense for not using 

the Act.  EOR 5982.  The court said it would not spend another cent on 
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Costanza until the defense tried using the Act.  EOR 5984-85.  The de-

fense did not follow that advice. 

3. Frank refuses a deal for his freedom.  

As the parties geared up for the second trial, the State made an 

incredible offer:  Frank could enter an Alford plea and get a time-served 

sentence.  SEOR 485.  Frank turned it down. 

4. The case goes to trial again, the jury convicts Frank, 
and the Nevada Supreme Court affirms. 

Frank’s second trial started on May 9, 1989.  By then, Lamond Mills 

and George Carter represented Frank.  Carter stayed on the case even 

though he had criminal contempt charges pending against him in an un-

related case.  SEOR 457-60. 

The State called Weakland.  He testified that Frank and Rosalie 

hired him to kill Hilda.  SEOR 1500.  The defense did not ask him about 

his second deal with the State regarding the parole letters, and it did not 

call Costanza.  See Section IV, infra.  After an eight-day trial, the jury 

convicted Frank.  At sentencing, Frank again maintained his innocence.  

EOR 6053. 

 Frank filed a direct appeal.  The Nevada Supreme Court affirmed 

on June 27, 1991.  SEOR 59-62. 
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DD. Frank Repeatedly Tries to Clear His Name in State Court.  

Frank has had many rounds of state court post-conviction litiga-

tion.  This brief focuses on three. 

1. Frank wins his first post-conviction petition, but the 
Nevada Supreme Court takes his freedom back. 

Frank filed a pro se state court petition for a writ of habeas corpus 

on June 3, 1992.  SEOR 1202-307.  The trial court summarily denied it.  

EOR 6054-58.  On appeal, the Nevada Supreme Court remanded for an 

evidentiary hearing.  EOR 6060.  Back in the trial court, Frank filed a 

motion to dismiss the indictment on the grounds that he is actually inno-

cent.  EOR 6062-94.   

The court appointed David Schieck to represent Frank.  Frank tes-

tified at the evidentiary hearing.  He denied hiring Weakland to kill 

Hilda.  SEOR 1076.  The court found him to be a “credible, well-spoken 

witness.”  SEOR 418.   

The court granted Frank’s petition on October 13, 1996.  SEOR 423-

24.  It held that Frank received ineffective assistance at trial, including 

for the reasons discussed in this brief.  SEOR 417-19; see Section IV, in-

fra.  The court denied the motion to dismiss and set the case for trial.   
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The State appealed.  The Nevada Supreme Court reversed and re-

instated Frank’s convictions.  SEOR 57.  Chief Justice Springer dis-

sented.  He called Weakland a “notorious perjurer and murderer” and 

described the many “questions and weaknesses” in the State’s case.  

SEOR 57. 

At the time, Frank was out on bail and living near the border with 

Mexico.  When he heard the news, he went back to Las Vegas and turned 

himself in.  EOR 6244. 

2. The pardons board commutes Frank’s sentence. 

The court had sentenced Frank to life without the possibility of pa-

role.  SEOR 1494.  Frank filed a sentence commutation application on 

April 22, 2002.  EOR 6224-37.  The pardons board held a hearing on De-

cember 12, 2003.  Retired Justice Gunderson attended and again ex-

plained how Weakland had named two other individuals (including 

Marvin) before he implicated Frank.  EOR 6276-79.   

The pardons board commuted Frank’s sentence to life with the pos-

sibility of parole.  EOR 6288, 6290.  Frank received parole and was re-

leased on February 8, 2005.  He has been living in the Las Vegas area 

ever since.  He works at the Mob Museum. 
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3. Frank is currently litigating a DNA petition in state 
court. 

Frank filed a state court petition on June 10, 2011, asking for DNA 

testing of items from the crime scene.  EOR 6291-95.  Those tests pro-

duced important evidence.  See Section II(B)(2)(b), infra.  The DNA re-

sults suggest some unknown individual—not Weakland, not Marvin, not 

Boutwell—strangled Hilda.  That scenario is inconsistent with Weak-

land’s account. 

Frank asked for a new trial based on this new DNA evidence.  The 

trial court denied the request on August 4, 2017.  EOR 6435.  It agreed 

that the DNA evidence impeached Weakland’s story, but it thought the 

evidence was cumulative.  EOR 6432-34.  The court also thought the ev-

idence was unhelpful, since it pointed to someone other than Marvin as 

the murderer; according to the court, Frank’s theory is that Marvin killed 

Hilda, and the DNA evidence did not support that specific theory.  EOR 

6434-35. 

Frank has appealed the trial court’s decision.  That appeal is still 

pending. 
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EE. Frank Challenges His Convictions In Federal Court. 

Frank filed his pro se federal habeas petition pursuant to 28 U.S.C. 

§ 2254 on or about September 22, 2000.  SEOR 175-252.  The district 

court originally dismissed the petition as untimely (SEOR 42-43), but 

this Court reversed that determination (EOR 6218-19). 

After the district court mailed some documents to Frank and they 

came back undeliverable, it dismissed the case for failure to prosecute.  

ECF Nos. 121, 122.3  Frank filed a motion to reinstate his case, which the 

court denied on August 7, 2007.  SEOR 39-40.   

Frank filed another motion to reinstate on June 1, 2012.  He had 

somehow found a copy of a file-stamped change of address form he mailed 

to the clerk in 2005; the clerk failed to update his address, which is why 

his mail came back undeliverable.  ECF No. 127 at 3.  (He had also served 

the form on the State.  ECF No. 130.)  The State asked the court to deny 

Frank’s “frivolous and vexatious motion.”  ECF No. 128 at 2.  The court 

reopened Frank’s case.  SEOR 34-38. 

                                      
 

3 Citations to “ECF No.” refer to the lower court’s docket entries.  
Citations to “Dkt.” refer to this Court’s docket entries. 
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After further briefing on Frank’s petition, the district court denied 

it and declined to grant a certificate of appealability.  SEOR 19. 

Frank appealed.  SEOR 1-2.  This Court granted Frank a certificate 

of appealability on five issues.  EOR 6221.  After a full round of briefing 

(Dkt. Nos. 6, 12, 22), the Court appointed counsel for Frank and re-

quested the filing of this counseled supplemental opening brief.  Dkt. Nos. 

20, 28. 

SSUMMARY OF ARGUMENT 

Frank LaPena did not hire Jerry Weakland to kill Hilda Krause.  

He is actually innocent, and his convictions violate the Constitution.  See 

Herrera v. Collins, 506 U.S. 390, 417 (1993).  Among the biggest holes in 

the State’s case is the manner of death.  The State believes Weakland 

killed Hilda.  Whoever killed Hilda strangled her, then slit her throat, 

then stabbed her in the neck multiple times with great force.  While 

Weakland testified that he slit Hilda’s throat, he denied strangling her 

or stabbing her neck.  That is a blatant inconsistency, and it leads to one 

conclusion:  Weakland did not kill Hilda.  And if Weakland did not kill 

Hilda, then Frank cannot be guilty. 
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For similar reasons, the State presented insufficient evidence at 

trial to convict Frank.  See Jackson v. Virginia, 443 U.S. 307 (1979).  The 

jury could not have rationally found that Weakland killed Hilda, so it 

could not have properly convicted Frank.  Putting that aside, the State 

presented insufficient evidence to corroborate Weakland and Webb’s tes-

timony against Frank. 

Making matters worse, Frank received ineffective assistance from 

trial counsel.  See Strickland v. Washington, 466 U.S. 668 (1984).  His 

attorneys failed in at least two areas.  Weakland recanted at Frank’s first 

trial, and then un-recanted and testified against Frank at the second 

trial.  Frank’s lawyers did not tell the jury why Weakland changed face.  

The explanation is damning:  if Weakland hadn’t, he would have never 

gotten parole.  Frank’s attorneys dropped the ball again when they failed 

to secure the testimony of Joey Costanza, who would have impeached 

Weakland even further. 

Finally, the district court mistakenly concluded that one of Frank’s 

claims was unexhausted, which warrants a remand. 
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AARGUMENT 

I. STANDARD OF REVIEW 

This Court reviews de novo a district court’s denial of a petition for 

a writ of habeas corpus.  See Runningeagle v. Ryan, 686 F.3d 758, 766 

(9th Cir. 2012).  It also reviews de novo a district court’s determination 

that a claim is unexhausted.  See Vang v. Nevada, 329 F.3d 1069, 1072 

(9th Cir. 2003). 

Under 28 U.S.C. § 2254(d), a federal court may grant relief on the 

basis of a claim that a state court adjudicated on the merits only if the 

state court’s adjudication— 

(1)  resulted in a decision that was contrary to, or involved 
an unreasonable application of, clearly established Federal 
law, as determined by the Supreme Court of the United 
States; or 
 
(2)  resulted in a decision that was based on an unreasona-
ble determination of the facts in light of the evidence pre-
sented in the State court proceeding. 
 

II. FRANK DID NOT HIRE WEAKLAND TO KILL HILDA, SO HE IS 
ACTUALLY INNOCENT OF MURDER AND ROBBERY. 

The State believes that Frank and Rosalie hired Weakland to kill 

Hilda.  That is not true.  The State’s theory—a love triangle leading to a 

double murder and a double inheritance—is desperately convoluted.  It 

has countless holes, most notably the fact that Weakland did not kill 
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Hilda.  So who plotted her death?  The possibilities are endless, but Cos-

tanza or Marvin are good bets.  We may never definitively answer that 

question, but one thing is certain:  Frank was not involved. 

AA. The Conviction of Someone Who is Actually Innocent Vio-
lates the Constitution. 

The Constitution prohibits the conviction of someone who is actu-

ally innocent.  That is true as a matter of procedural and substantive due 

process, as well as the ban on cruel and unusual punishment.  U.S. Const. 

amends. V, VIII, XIV. 

The United States Supreme Court has signaled that the imprison-

ment (and especially the execution) of an innocent person violates the 

Constitution.  In Herrera v. Collins, 506 U.S. 390 (1993), the Court as-

sumed without deciding that “a truly persuasive demonstration of ‘actual 

innocence’ made after trial would render the execution of a defendant 

unconstitutional, and warrant federal habeas relief.”  Id. at 417; see also 

In re Davis, 130 S.Ct. 1 (2009) (remanding original habeas petition for a 

hearing on the petitioner’s innocence); House v. Bell, 547 U.S. 518, 554-

55 (2006); Jones v. Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014) (assuming 

without deciding that Herrera claims are available in non-capital habeas 

cases).  A majority of Justices in Herrera would have held that proof of 
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actual innocence warrants relief.  See Carriger v. Stewart, 132 F.3d 463, 

476 (9th Cir. 1996).  

The Ninth Circuit has elaborated on a petitioner’s burden of proof 

on a Herrera claim.  In Carriger, the Court said that “to be entitled to 

relief, a habeas petitioner asserting a freestanding innocence claim must 

go beyond demonstrating doubt about his guilt, and must affirmatively 

prove that he is probably innocent.”  132 F.3d at 477-78. 

The evidentiary rules that govern Herrera claims are unsettled, but 

so-called “gateway” innocence claims have clear guidelines.  Those guide-

lines may apply to Herrera claims.   

A habeas petitioner can allege innocence in two different ways:  as 

a substantive constitutional violation, and as a “gateway” claim to excuse 

procedural deficiencies, see Schlup v. Delo, 513 U.S. 298, 327 (1995).  The 

burden of proof for “gateway” claims is lower than for substantive claims.  

Compare Schlup, 513 U.S. at 324; with Carriger, 132 F.3d at 477-78.  Be-

cause Frank can prove his innocence under Herrera, he can a fortiori 

prove his innocence under Schlup, and most if not all potential procedural 

issues would vanish. 

  Case: 15-16154, 11/09/2017, ID: 10649208, DktEntry: 42, Page 38 of 86

APP. 045



 

32 

In the context of “gateway” claims, petitioners must also present 

new evidence of innocence that was not before the jury.  See Schlup, 513 

U.S. at 327; Griffin v. Johnson, 350 F.3d 956, 963 (9th Cir. 2003).  Then, 

the court may consider “all the evidence” in the record, “old and new, in-

criminating and exculpatory, admissible at trial or not.”  Lee v. Lampert, 

653 F.3d 929, 932, 943 (9th Cir. 2011).  The Herrera analysis may well 

follow these rules.  If so, there is plenty of new evidence of Frank’s inno-

cence.  See, e.g., Section II(B)(2)(b), infra (DNA evidence); supra at 18, 24 

(Justice Gunderson’s exculpatory comments); Section IV, infra (evidence 

not presented because of attorney ineffectiveness). 

Finally, an actual innocence inquiry requires a review of all the rel-

evant evidence, including new evidence and all the evidence in the state 

court record.  See Lee, 653 F.3d at 932, 943.  Frank is therefore relying 

on the entire record in this case (as well as Rosalie’s case and the 

Obenauer case) to argue his innocence.  While the State did not submit 

all these documents to the district court, this Court should take judicial 

notice of them.  See Smith v. Duncan, 297 F.3d 809, 815 & n.2 (9th Cir. 

2002); cf. Nasby v. McDaniel, 853 F.3d 1049, 1052-54 (9th Cir. 2017).  Ad-

ditionally, Frank has filed a motion for the Court to expand the record to 
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include developments postdating the Nevada Supreme Court’s 1998 de-

cision.  The Court should grant that motion, consider all the relevant ev-

idence, and declare Frank’s innocence. 

BB. Frank is Innocent. 

Frank did not hire Weakland to kill Hilda.  The State’s theory of 

the case—that Frank and Rosalie wanted Hilda dead so Rosalie could 

marry Marvin and Weakland could kill Marvin and Rosalie and Frank 

could get Hilda’s money—is outlandish.  Even if that story were credible, 

the physical and DNA evidence prove Weakland did not kill Hilda, which 

crushes the State’s case.  While we may never find out who actually ar-

ranged Hilda’s death, a litany of alternate suspects are more likely than 

Frank.  None of the evidence the State points to suggests otherwise. 

1. The State’s theory is unworthy of belief. 

The State prosecuted Frank on the following theory.  Frank and 

Rosalie were dating.  Rosalie was also seeing Marvin.  Marvin was mar-

ried to Hilda, the wealthier half of the couple.  Frank and Rosalie wanted 

Hilda dead so that Marvin would inherit Hilda’s money and Rosalie could 

marry Marvin.  Then Weakland would kill Marvin, and Rosalie would 

inherit the entire Krause fortune.  She could then share the fortune with 
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her true love, Frank.  See, e.g., SEOR 50, 59, 480, 1502, 1508-09, 2090-

91; see also EOR 4644-55.   

This scheme faced serious snags.  Rosalie was still married to her 

husband Don at the time of Hilda’s death, and there is no evidence she 

had started divorce proceedings—a necessary first step in the supposed 

plot.  See SEOR 480-81, 547-48.  Similarly, the plan required that Marvin 

would want to marry Rosalie.  There is little evidence he did.  The plot 

also made assumptions about wills:  that Marvin was in Hilda’s will, and 

that Marvin would put Rosalie in his will.  Finally, it would look fishy 

when both Hilda and Marvin suffered untimely deaths. 

While criminals sometimes commit ill-advised crimes, this sup-

posed plot is beyond far-fetched—it is “implausible” and “bizarre.”  See 

Munchinski v. Wilson, 694 F.3d 308, 335-37 (3d Cir. 2012); Williams v. 

Brown, 208 F. Supp. 3d 713, 716 (E.D. Va. 2016).  The truth is probably 

less complicated. 

2. Weakland did not kill Hilda. 

The lynchpin of the State’s case was Weakland’s confession that he 

killed Hilda on Frank’s behalf.  But physical evidence and DNA evidence 

prove Weakland did not kill Hilda. 
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a. Weakland’s testimony does not match the physi-
cal evidence. 

Weakland testified that he killed Hilda by slitting her throat with 

a single cut; for good measure, he stuck the knife in her back afterward.  

SEOR 1522-23; see also SEOR 672-79.  He denied stabbing Hilda’s neck 

or strangling Hilda.  SEOR 1574, 2504; see also SEOR 672-77.  All he did 

was cut her throat.  SEOR 2504. 

That does not match up with the physical evidence.  According to 

the State’s coroner, someone first attempted to strangle Hilda.  SEOR 

2325-26.  Next, the murderer slit Hilda’s throat.  SEOR 2320-21, 2324.  

Then, the assailant stabbed Hilda through the neck wound, at least once 

but probably multiple times, “with great force” and with real depth.  

SEOR 2322-24, 2326.  As a coup-de-grace, the murderer stuck the knife 

in Hilda’s back, although this wound was superficial.  SEOR 2327. 

Weakland’s story of the murder is nothing like the coroner’s ac-

count.  He has consistently denied strangling Hilda or stabbing her in the 

neck; according to him, he only slit her throat.  SEOR 672-79, 1574, 2504; 

EOR 8, 90-91, 164.  There is only one rational way to explain this discrep-

ancy:  when Weakland “confessed” to the police, he did not have first-
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hand knowledge of how Hilda died.  (Neither, apparently, did the cops.  

SEOR 713-14.) 

That is not the only problem with Weakland’s account.  For one, 

Weakland testified he did not get any blood on him, and he wasn’t sure 

Hilda bled.  SEOR 1574-75; EOR 122.  Boutwell confirmed that Weak-

land didn’t get any blood on him.  SEOR 1980, 2046; EOR 3764; see also 

SEOR 2081.  But there was blood all over the north bedroom.  SEOR 

1726-29; EOR 6095.  If Weakland slit Hilda’s throat and stabbed her 

neck, he would have gotten blood all over himself.  But he was not bloody, 

which makes it highly unlikely he killed her.  See Souter v. Jones, 395 

F.3d 577, 596 (6th Cir. 2005). 

The problems continue with the murder weapon.  The police recov-

ered a straight-edged butcher knife.  SEOR 50; EOR 2472-74.  But Weak-

land said he killed Hilda with a serrated bread knife.  EOR 4, 2472-73; 

SEOR 1574, 2501-02.  Once again, Weakland was wrong about the man-

ner of death—suggesting he is also wrong about who killed her.  See 

Souter, 395 F.3d at 590-97. 

Similarly, the knife and its handle broke during the attack.  Weak-

land said that happened when he stabbed Hilda’s back.  SEOR 1575-56; 
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EOR 164.  But that wound was superficial.  SEOR 2326-27.  It is highly 

unlikely that this shallow impact broke the knife.  It is much more likely 

that the knife broke as the murderer stabbed Hilda in her neck “with 

great force.”  SEOR 2322.  Weakland is wrong on yet another count. 

There are even more discrepancies.  The police found Hilda gagged.  

SEOR 50.  But Weakland switched his testimony about whether he 

gagged her (compare EOR 121-22; with SEOR 1576), and Boutwell told 

Webb he never saw Hilda gagged (EOR 282, 1776).  There are similar 

issues regarding how Hilda was untied.  Weakland testified he never un-

tied her.  SEOR 684.  Marvin did not say he untied her.  SEOR 724.  But 

someone must have, because she was found untied.  Id. 

As this evidence shows, Weakland has no idea how Hilda died—

because he did not kill her.  Someone else did, so the State’s theory is 

wrong. 

b. The DNA evidence suggests someone else killed 
Hilda. 

If this physical evidence were not enough, newly discovered DNA 

evidence points to the same conclusion:  whoever killed Hilda, it was not 

Weakland. 
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In his latest round of state court litigation, Frank asked for DNA 

testing.  The State tested hairs that were clenched in Hilda’s hands, a 

blanket with a bloodstain from the southeast bedroom, and an electrical 

cord found next to Hilda’s body.   

The hairs were Hilda’s.  The only reason she would have her own 

hair clenched in her hands is if someone were trying to strangle her with 

something like a cord, and she grabbed at the cord at the back of her neck 

and tore her hair in the process.  EOR 6432.   

The State got a male DNA profile from the bloodstain in the south-

east bedroom.  This is probably Marvin’s DNA, since Weakland pistol-

whipped him in that bedroom and caused him to bleed.  EOR 6437.   

Finally, the State found another male DNA profile on the cord next 

to Hilda, which the killer probably used to strangle Hilda.  This profile 

does not match Weakland or the profile that is probably Marvin’s.  EOR 

6425 (citing EOR 6333-38), 6431.  That suggests some unknown person 

strangled Hilda.  Once again, this undercuts Weakland’s claim that he 

(and no one else) personally killed Hilda.  See, e.g., Davis v. Clark Cnty., 

966 F. Supp. 2d 1106, 1121 (W.D. Wash. 2013). 
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Boutwell’s accounts back up this theory.  When he first heard about 

the crime, he was convinced Weakland had no opportunity to kill Hilda, 

since Boutwell was the last one to see her alive.  SEOR 1992; EOR 282, 

340, 3727-28.  Boutwell originally told the police he and Weakland left 

the house at the same time, so Weakland could not have killed Hilda.  

EOR 1683.  When Boutwell heard Hilda was dead, Weakland insisted he 

did not kill her, and that they were set up.  SEOR 1989, 2050-51; EOR 

3725, 3738.  (Weakland was even more emphatic with his ex-wife Gail—

one night, he got blackout drunk, began to cry, and repeatedly denied 

killing Hilda.  SEOR 2368-69, 2383.)  If Weakland could not have killed 

Hilda without Boutwell’s knowledge, then another party must have been 

responsible. 

This DNA evidence is significant for another, related reason.  

Weakland testified he brought a single accomplice (Boutwell) with him.  

But the police originally thought three suspects were at the scene.  E.g., 

SEOR 2461-62; EOR 4173, 4482.  The DNA evidence backs that up, since 

it suggests an unknown individual strangled Hilda.  If three people were 

present, there is yet another crucial flaw in Weakland’s testimony. 
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All these signs point to one thing:  Weakland is not the real killer.  

His account of the murder is fabricated, just like his accusations against 

Frank.  

c. Weakland is an entirely incredible witness. 

Anyone who thinks Frank is guilty would have to credit Weakland’s 

testimony.  No reasonable person could do that.  Weakland is “the iconic 

incredible witness” (Dkt. No. 14 at 25), and his attempts to blame Frank 

cannot be trusted. 

Weakland has constantly changed his story.  When the police ap-

proached him before his arrest, he refused to inculpate anyone other than 

himself.  SEOR 1915-16.  But in the middle of his preliminary hearing, 

he decided to turn State’s witness.  Part of the reason was to save himself, 

and part of it was to help his family—some of them could have been 

charged as accessories after the fact, and some of them had unrelated 

charges pending.  Weakland hoped that if he took the heat, he could get 

his family out of trouble.  See, e.g., EOR 152, 213-17, 255-56, 1381, 1920-

29, 2054-60, 3749-50, 4060, 4187-92, 4526-27.  To that end, he would’ve 

told the cops “whatever [they] want[ed].”  EOR 147; see also EOR 1381.   
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Once Weakland decided to talk, his attorney Michael Cherry con-

vinced the State to accept an incredible deal:  if Weakland cooperated, he 

could plead guilty to second-degree murder and get a sentence of five 

years to life.  Cherry told Weakland that he would have to give up some 

names, and Cherry had seen in the discovery materials that the cops were 

interested in Frank and Rosalie.  EOR 5046.  Weakland took the deal.  

He gave a statement and incriminated Frank and Rosalie.   

Weakland testified along those lines at the preliminary hearing.  

But he recanted that testimony at Rosalie’s trial and Frank’s first trial.  

EOR 1381, 3578-80.  That recantation meant the State could have pulled 

the plea deal and pursued the death penalty against him.  EOR 1401-02, 

2005.  He recanted anyway. 

After those trials, the State started putting the screws to Weakland.  

The prison placed him in a much harsher security level.  EOR 3587, 4983.  

The State charged him with perjury; he ultimately entered an Alford plea 

and received probation.  SEOR 51.  Most importantly, the State started 

a campaign to deny Weakland parole.   
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In the face of those pressures, Weakland agreed to a new deal:  he 

would un-recant and testify against Frank if the State stopped writing 

poison pen letters to the parole board.  See infra at 62-64.   

To summarize, Weakland originally cut a deal and named Frank to 

help himself and his family.  He then went out on a limb and recanted, 

potentially exposing himself to the death penalty.  But when the State 

took steps to deny him parole, he decided to cooperate again.  With that 

background, his accusations against Frank at the second trial are both 

unsurprising and incredible. 

There is a laundry list of other reasons to doubt Weakland.  During 

Frank’s preliminary hearing, the court thought Weakland’s credibility 

was “minimal.”  EOR 257.  Weakland originally made statements against 

Frank in connection with the Obenauer incident, but Frank had five alibi 

witnesses.  See supra at 13.  (The Nevada Supreme Court tossed that 

conviction.)  Meanwhile, Weakland was a man of terrible moral charac-

ter.  He committed countless violent acts over the years:  for example, 

right after the murder, he beat his ex-wife Gail so badly that she ended 

up in the hospital, and he almost strangled Gail’s child.  See EOR 315-

21, 5029; SEOR 1553-56, 2366, 2383-84, 2567.   
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Simply put, the “ever-shifting” testimony of someone like Weakland 

cannot serve as the basis for Frank’s conviction.  Nickerson v. Roe, 260 

F. Supp. 2d 875, 896 (N.D. Cal. 2003). 

3. Frank is not a plausible suspect, but the following peo-
ple are. 

Over forty years have passed since Hilda’s death, and we may never 

know for sure who orchestrated her murder.  But the following suspects 

are likely candidates.  See Munchinski, 694 F.3d at 336-37 (citing House, 

547 U.S. at 548-53). 

a. Joey Costanza. 

Weakland’s friend Joey Costanza, a/k/a Joey Starr, is a prime sus-

pect.  Costanza and his family were prolific criminals.  EOR 5540-43.  

(Costanza was also an informer to the local police.)  Given his ties to the 

mob and the Krause incident, he was probably involved. 

Costanza and Weakland knew each other through Costanza’s loan-

sharking business.  A loan shark like Costanza “loans money at high in-

terest; and if he isn’t paid, he appears and tries to collect it by force.”  

EOR 5440.  See generally EOR 5519-77.  Costanza supplied the money; 

Weakland supplied the force.  EOR 5439-43.  The connection between the 
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two ran deep:  Weakland called Costanza his “honor brother.”  EOR 2161; 

SEOR 2366, 2385-86. 

As early as the first week in December 1973, Weakland approached 

Costanza about a job that was almost certainly the Krause incident.  See 

infra at 67-68.  Costanza knew minute details about the crime well before 

Weakland said he knew those details.  He even knew details that Marvin 

didn’t know.  EOR 5592-93; SEOR 2461-62.  Costanza’s thorough 

knowledge suggests Weakland was not just soliciting his help—they were 

planning the crime together.   

During the incident, Weakland stole an expensive watch from 

Marvin.  He said Frank and Rosalie asked him to take it, but he ulti-

mately gave it to Costanza.  SEOR 1540-41.  Perhaps Costanza, not 

Frank, was the one who asked Weakland to grab the watch. 

  The afternoon after the murder, Weakland met with Boutwell and 

Webb at a restaurant and signaled that Costanza was involved.  Weak-

land told Boutwell and Webb not to talk to anyone about the crime “until 

you hear from Joey Starr.”  EOR 1640; SEOR 1994-95.  At some point, 

Costanza showed up, and Weakland went to talk with him.  Boutwell and 

Webb were nervous about Costanza seeing the three of them together.  
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Weakland said not to worry; the two could trust Costanza because he 

“knows what’s going on” and was Weakland’s “lawyer.”  EOR 1781; SEOR 

2113-14.  Weakland continued to spend time with Costanza and his 

brother Nick that day after leaving the restaurant.  EOR 175.   

According to Boutwell, Costanza was the only name Weakland ever 

mentioned to him.  SEOR 2052-53.  At Frank’s retrial, Boutwell testified 

he got the feeling Costanza may have hired Weakland to kill Hilda.  

SEOR 1687. 

In the days that followed, Weakland had repeated contacts—“every 

day almost”—with Costanza.  EOR 5441.  A few days after the murder, 

Weakland noticed the cops tailing him; he drove to Nick’s restaurant.  

EOR 5594-95.  That is a sure sign that the Costanzas had their hands in 

the Krause incident. 

Nick’s involvement is significant for another reason.  Nick was con-

nected to Tony Spilotro, the notorious enforcer for the Chicago Mafia syn-

dicate.  EOR 52254, 5550.  Spilotro ran organized crime in Las Vegas 

during the 1970s and headed a notorious burglary ring known as the 

                                      
 

4 The Court should take judicial notice of this article.  See supra 
n.2. 
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“Hole in the Wall” gang.  See Valley Broadcasting Co. v. U.S. Dist. Court 

for Dist. Of Nevada, 798 F.2d 1289, 1290 (9th Cir. 1986).  The Costanzas 

were linked to that gang.  EOR 5797.  As the most prominent street-level 

criminal in Las Vegas, it is hard to believe Spilotro would allow anyone 

to conduct a flagrant contract killing and robbery involving a high-rank-

ing casino executive without his knowledge.  See Dennis N. Griffin, The 

Battle for Las Vegas at 51-52 (2006) (hereinafter “Battle”).  Whoever 

planned Hilda’s death would have needed Spilotro’s approval, and the 

Costanzas could have arranged that. 

Given the Spilotro connection, Joey Costanza’s behavior throughout 

the 1980s is all the more suspicious.  In the marathon meeting between 

Lee and Costanza in New Jersey, Costanza expressed fear about return-

ing to Nevada to testify.  Costanza clarified he was not afraid of Frank.  

SEOR 810-11, 820-23.  Perhaps he was afraid of a more dangerous mem-

ber of the conspiracy.   

Finally, Nick Costanza was not just connected to the mob:  he also 

knew Roy Woofter, the District Attorney, and Beecher Avants, the head 

of homicide at the local police.  EOR 5779; SEOR 2468-69.  In March 

1974, Avants took the unusual step of asking a police officer not to book 
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a Costanza family member (Jerry).  EOR 5536-37.  At the same time, 

Avants was aware that the Costanzas had learned non-public infor-

mation about the Krause investigation.  EOR 5539.  In short, the Costan-

zas had a strong relationship with local law enforcement. 

Costanza’s name is all over the Krause incident, and he must have 

been involved to some degree.  If anyone orchestrated this plot, he is a 

likely guess. 

b. Marvin Krause. 

Although the DNA evidence suggests Marvin did not strangle 

Hilda, see Section II(B)(2)(b), supra, there are plenty of reasons to believe 

Marvin had something to do with Hilda’s death. 

Unlike Frank, Marvin had a direct financial motive to murder 

Hilda.  Hilda owned most of the couple’s fortune, but she was considering 

divorcing Marvin, which would hurt his finances.  SEOR 2199.  Mean-

while, Marvin was in close proximity to Hilda when she died (although 

he maintained he was passed out from a head wound at the time). 

Marvin made suspicious statements regarding the crime.  He orig-

inally described the assailants as Mexicans who wore Eisenhower jack-

ets.  SEOR 1627-28.  Weakland and Boutwell are not Mexican, and they 
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were not wearing Eisenhower jackets.  EOR 1689; SEOR 1957-58, 2014, 

2078, 2348.  Meanwhile, Marvin said he had a money clip with $1,600 in 

his pocket that morning.  According to him, he dropped the clip as the 

perpetrators marched him upstairs.  SEOR 2244-45.  After the assailants 

left, the money clip was supposedly still there.  SEOR 2255.  That is im-

probable—surely one or both of the assailants would have noticed Marvin 

dropping $1,600 on the ground.  Finally, after Weakland knocked Marvin 

out and Marvin came to, he made little effort to aid his wife, who was 

supposedly dead or dying.  Instead, he simply called the police and went 

downstairs.  SEOR 2253-54; see also SEOR 721.  All of this is highly un-

usual. 

Boutwell seemed to think at one point that Marvin was in on the 

scheme.  Marvin did not seem terribly surprised when the assailants en-

tered the garage.  SEOR 2029.  Boutwell was not sure whether Weakland 

made a real effort to tie Marvin up.  SEOR 2034; EOR 1688.  All this 

made Boutwell wonder whether Marvin knew the plan all along.  SEOR 

2029; EOR 1668, 3775-76.  And it wasn’t just Boutwell—Weakland told 

multiple people that Marvin, not Frank, had planned Hilda’s murder.  

SEOR 2537-38, 2542; supra at 18, 24; cf. EOR 4526. 
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Marvin’s role as a Caesars executive is also notable.  Marvin ran 

the slot machines, and he was always on time for the slot “drops.”  SEOR 

1748-50.  If the Mafia was skimming from the casino’s proceeds, he 

would’ve likely been in the periphery.  See Battle at 35, 177-78.  Addi-

tionally, at least two other Caesars executives were victims of violent 

crimes during the relevant time period.  EOR 1.5  And the Krauses had 

mob connections—they previously ran a casino in Havana and were orig-

inal minority owners of Caesars.  See Robert Dickey, Greyhound to Vegas 

at 147-74 (2010).  Perhaps Hilda’s death stemmed from something be-

sides a love triangle.  

Finally—and perhaps most significantly—Weakland originally 

named Marvin as the person who put him up to the crime.  Justice 

Gunderson made two statements on the record to that effect.  See supra 

at 18, 24; EOR 5631-32, 6276-79.  His account gives all the more reason 

to believe Marvin planned the attack.  

 

 

                                      
 

5 The Court should take judicial notice of this article.  See supra 
n.2. 
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c. Rosalie acting alone. 

A jury acquitted Rosalie.  EOR 3306.  That is a substantial reason 

to believe Frank is innocent; the plot could not work without Rosalie’s 

involvement.  However, the converse is not true.  Rosalie could well have 

planned to kill Hilda (and marry Marvin) without Frank’s knowledge.  

While that would still be implausible, it is at least more plausible than 

the State’s theory.  See SEOR 886-87. 

d. Weakland acting alone. 

The evidence is overwhelming that Weakland did not kill Hilda.  

But if the Court is unpersuaded, then there is a simple potential expla-

nation for Hilda’s death:  Weakland acted alone and killed Hilda, not be-

cause he was a paid assassin but because the robbery went south. 

It appears Weakland actually intended to rob the Krauses.  If that 

wasn’t part of the plan, he would’ve waited until Marvin left before break-

ing into the house.  After the incident, he repeatedly vented about Marvin 

having no money on him.  E.g., SEOR 1986.  And during the incident, he 

told Hilda he would kill Marvin if she didn’t tell him where the money 

was.  EOR 1629.  Perhaps Weakland followed through on that threat, 

except he targeted Hilda instead of Marvin. 
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* * * 

It may be impossible to prove these theories at this late date.  But 

what can be proven is that Frank had nothing to do with the murder.  

The hard evidence leads to one conclusion:  Weakland did not kill Hilda, 

so Frank cannot be guilty of hiring Weakland to kill Hilda. 

CC. The State Court’s Purported Evidence of Frank’s Guilt is 
Threadbare. 

The Nevada Supreme Court rejected Frank’s innocence claim in its 

1998 opinion.  SEOR 49-58.  In doing so, it found “there was overwhelm-

ing evidence” of Frank’s guilt.  SEOR 56.  That is a wild overstatement.  

The state court’s analysis is unreasonable and unconvincing, and this 

Court should not defer to it. 

As a threshold matter, Section 2254(d) should not apply to a Her-

rera claim.  See, e.g., Davis, 130 S.Ct. at 1-2 (Stevens, J., concurring); 

Triestman v. United States, 124 F.3d 361, 377-80 (2d Cir. 1997).  Either 

way, it does not bar relief here.  The Nevada Supreme Court made un-

reasonable factual statements at each step of its analysis.  This Court 

does not owe its opinion any deference (see 28 U.S.C. § 2254(d)(2); Taylor 

v. Maddox, 366 F.3d 992, 999-1001 (9th Cir. 2004)) and can review this 

claim de novo (see Maxwell v. Roe, 628 F.3d 486, 494-95 (9th Cir. 2010)).   
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First, the Nevada Supreme Court said “Weakland never named an-

yone other than LaPena as the person who hired him to kill Mrs. Krause.”  

SEOR 56.  That is misleading.  Weakland originally told the police 

Marvin hired him to kill Hilda.  See supra at 18, 24.  And Weakland tes-

tified twice that Frank did not hire him to kill Hilda.  SEOR 1577-78; 

EOR 1381, 3578-80.  In any event, Weakland’s testimony about the crime 

is demonstrably false in multiple respects and entirely unbelievable.  See 

Section II(B)(2)(c), supra.  Nothing Weakland has ever said should lead 

any reasonable person to believe Frank is guilty. 

Second, the court found that “Webb testified at the 1989 trial that 

Weakland had told him that LaPena and Maxwell had hired him to kill 

Mrs. Krause.”  SEOR 56.  That is another unreasonable and misleading 

statement.  Webb conveyed statements from Weakland that might imply 

Frank’s involvement (see SEOR 2090), but there is only one piece of 

Webb’s testimony that mentions Frank by name.  It involved an incident 

in February 1974, when Webb and his girlfriend ran into Weakland at a 

7-Eleven store.  According to Webb, Weakland pulled him aside and told 

him that if the cops picked him up, “don’t remember Frank LaPena.  He 

is involved in this one.”  SEOR 2095.  That is not the same as “Weakland 
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[telling] him that LaPena and Maxwell had hired him to kill Mrs. 

Krause,” and the court stretched his testimony when it stated otherwise.   

That story is implausible anyway.  Webb had not heard Frank’s 

name in connection with the Krause incident before that 7-Eleven meet-

ing.  SEOR 2115-16.  If Weakland did not want Webb to name Frank, he 

would not have mentioned Frank’s name in the first place. 

Webb’s testimony in the Obenauer trial provides additional reason 

to discount the 7-Eleven narrative.  The prosecution introduced the same 

testimony in the Obenauer case to suggest that Frank hired Weakland 

and Webb to assault Obenauer.  EOR 4934-35.  The State improperly 

tried to have it both ways by suggesting the 7-Eleven story applied to 

both crimes.  In addition, the Obenauer trial illustrates Webb’s credibility 

problems.  Webb said he and Weakland met with Frank the night before 

the assault.  EOR 4915-20.  But Frank had an alibi for that time period:  

he was at a party at his house the whole evening.  See supra at 13.  Webb 

appears to have lied on the stand when he said he met with Frank that 

night, and he likely lied on the stand during the Krause trial, too.   

Webb had every incentive to lie in both trials.  He could have been 

liable for aiding and abetting Hilda’s murder, and he could have been 
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liable for the Obenauer assault, too.  But he resolved all this exposure by 

pleading guilty to a single gross misdemeanor, for which he received pro-

bation.  SEOR 2124; EOR 4936-37.  As with Weakland, a deal that good 

would motivate Webb to say whatever the police wanted to hear.  Cf. 

SEOR 2109.  All told, Webb’s testimony is worth little.  See House, 547 

U.S. at 552 (stating that “incriminating testimony from inmates [and 

other] suspects” has comparatively low “probative value”). 

Third, the Nevada Supreme Court said “Weakland’s accomplice, 

Boutwell, also testified that LaPena had orchestrated the plan to kill 

Mrs. Krause.”  SEOR 56.  Boutwell said nothing of the sort.  Rather, he 

testified that Weakland never named anyone besides Joey Costanza.  

SEOR 2052-53.  No court could “reasonably conclude that” this assertion 

from the Nevada Supreme Court “is supported by the record.”  Hurles v. 

Ryan, 752 F.3d 768, 778 (9th Cir. 2014). 

Fourth, the court described how Bill Fish (Frank’s cellmate) testi-

fied that Frank confessed to him.  SEOR 56-57.  But at the preliminary 

hearing, the court found Fish to be incredible and “reject[ed] Fish’s entire 

testimony.”  EOR 1200.  Perhaps that is because he was working with the 

police when he elicited the supposed confessions.  SEOR 2139-42.  Or 

  Case: 15-16154, 11/09/2017, ID: 10649208, DktEntry: 42, Page 61 of 86

APP. 068



 

55 

perhaps that is because his strategy—befriending a high-profile defend-

ant whose case is getting heavy newspaper coverage, and turning to the 

police to try and leverage a deal out of a supposed “confession”—is a time-

dishonored tactic.  See House, 547 U.S. at 552; Maxwell, 628 F.3d at 502; 

see also, e.g., Lisker v. Knowles, 463 F. Supp. 2d 1008, 1026 (C.D. Cal. 

2006); SEOR 2157-62; cf. EOR 4454-55.  Either way, his testimony adds 

nothing. 

Fifth, the court relied on testimony from Beecher Avants, the head 

of homicide at the local police.  According to Avants, Frank was nervous 

and emotionally upset when Avants spoke to him after the murder.  

SEOR 57.  That is hardly a probative point. 

Sixth, the court noted that Weakland called Frank’s house from 

Lake Havasu a day or two after the murder.  SEOR 57.  That was proba-

bly because Frank’s roommate, Lou Cardinale, had arranged for Weak-

land to go to Lake Havasu to spy on a friend’s wife.  SEOR 866, 1039-41, 

2474-75.  The call from Weakland to Cardinale has nothing to do with 

Frank. 

Seventh, in the context of Frank’s direct appeal, the court described 

Weakland’s ex-wife Gail’s testimony regarding visits she had with Frank.  
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See infra at 60-61.  There is no evidence those visits had any connection 

to the Krause incident.   

To start, Gail said Weakland visited Frank before the murder.  She 

does not know what they talked about, so that visit proves little.   

Next, Gail testified that after the murder she returned a pair of 

lead-lined boxing gloves to Frank.  The State thought Frank gave Weak-

land those gloves to use during the Krause crime.  But the prosecution 

inconsistently argued that the gloves were for the Obenauer incident 

(EOR 160-61, 4835), which dulls any probative force this evidence might 

have.   

Gail also said Frank gave her $50 after the murder.  Frank did that 

because a man named Bill Underwood promised to lend Weakland $450 

but mistakenly cut a check for $400; Frank made up the rest.  EOR 417-

20, 1732, 4435-36.  If anything is suspicious about those transactions, it 

is Underwood’s $400 loan, not Frank making up the missing $50.   

In addition, Gail had substantial credibility problems, making her 

testimony even more suspect.  E.g., SEOR 2374 (describing her fear of 

Weakland); 2375 (describing how Chuck Lee got her Rosalie’s old job at 
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Caesars); 2378 (describing her problems with alcohol); EOR 2173-75 (de-

scribing leniency on DUI charges).   

Finally, the state court’s analysis omits or gives short shrift to sub-

stantial exculpatory arguments—for example, the fact that Weakland did 

not know how Hilda died.  See Section II(B)(2), supra.  The court “over-

looked or ignored” all manner of “highly probative” evidence, so its opin-

ion is unreasonable on that front as well.  See Taylor, 366 F.3d at 1001.   

The Nevada Supreme Court’s opinion purports to find “overwhelm-

ing” evidence against Frank, but the evidence it cites is either non-exist-

ent, unreliable, or irrelevant.  Its factual findings are unreasonable, and 

its conclusion cannot withstand even the highest amount of deference.  

(For its part, the federal district court’s opinion below simply parrots the 

state court’s findings, so its opinion adds little to the discussion.) 

DD. Frank Has Continually Fought To Prove His Innocence. 

 A few words about Frank are in order.  After the Nevada Supreme 

Court overturned his original conviction, the State offered him a plea deal 

for time served.  Frank rejected that offer.  SEOR 485.  He has always 

maintained his innocence; he testified during the 1996 evidentiary hear-

ing that he was innocent, and the state court found him credible.  SEOR 
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418.  After the post-conviction court granted his petition, he made bail 

and moved near Mexico.  When the Nevada Supreme Court reversed the 

lower court, he did not slip across the border; he went straight back to 

Las Vegas and turned himself in.  EOR 6244. 

Now, Frank is nearly 80 years old.  Perhaps other men his age 

would put the past behind them and live out their golden years in peace.  

But Frank is still trying to clear his name.  There is only one way to ex-

plain his behavior:  he is innocent.  The Court should grant the writ and 

order Frank’s indictment dismissed. 

IIII. THE EVIDENCE AT TRIAL WAS INSUFFICIENT TO CONVICT 
FRANK OF MURDER AND ROBBERY. 

As the previous section explains, a review of all the relevant evi-

dence in the state court record shows that Frank is innocent.  In the same 

way, a review of Frank’s second trial shows that the evidence was insuf-

ficient for a conviction. 

Due process requires that the State present enough evidence to 

“reasonably support a finding of guilt beyond a reasonable doubt.”  Jack-

son v. Virginia, 443 U.S. 307, 319 (1979).  In evaluating sufficiency 

claims, “the relevant question is whether, after viewing the evidence in 

the light most favorable to the prosecution, any rational trier of fact could 
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have found the essential elements of the crime beyond a reasonable 

doubt.”  Id.  If no rational trier of fact could have found the defendant 

guilty, a conviction cannot stand. 

The State presented insufficient evidence at Frank’s second trial.  

First, Weakland testified that he slit Hilda’s throat and did not strangle 

her or stab her in the neck.  SEOR 1522-23, 1574, 2504.  But whoever 

killed Hilda strangled her and stabbed her in the neck.  SEOR 2320-27.  

Thus, while Weakland testified that he killed Hilda, he apparently did 

not inflict two of the three fatal injuries.  The only rational explanation 

is that he did not know how Hilda died.  Even in the light most favorable 

to the prosecution, the only conclusion is that Weakland did not kill 

Hilda.  See Section II(B)(2), supra. 

The Nevada Supreme Court denied this claim on direct appeal.  

SEOR 61-62.  But it did not address this point.  Its opinion completely 

“overlooked or ignored” this “highly probative” argument regarding 

Frank’s innocence.  See Taylor, 366 F.3d at 1001.  As a result, its decision 

involved an unreasonable determination of fact under 28 U.S.C. 

§ 2254(d)(2) (see Taylor, 366 F.3d at 1001), and it was an unreasonable 

application of Jackson under Section 2254(d)(1) to boot.   
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Second, under Nevada law, a jury cannot convict a defendant solely 

on the basis of accomplice testimony; the State must also admit “evidence 

from other sources” that “tend[s] on the whole to connect the accused with 

the crime charged.”  SEOR 61 (citing LaPena v. Sheriff, 91 Nev. 692, 696, 

541 P.2d 907, 910 (1975)).  The State did not do that here.  Weakland, 

Webb, and Boutwell were all accomplices to the Krause incident.  Taking 

out their testimony, there is insufficient additional evidence to link 

Frank to the crime. 

The Nevada Supreme Court listed two supposed pieces of inculpa-

tory non-accomplice testimony.  The court cited a series of visits that 

Weakland’s ex-wife Gail said she had with Frank.  SEOR 61.  It also de-

scribed testimony that Frank was “apprehensive” when he spoke to the 

police about the crime.  Id.  According to the court, this testimony was 

enough to validate the accomplices’ accusations.   

This analysis was unreasonable.  Nevada law requires that the non-

accomplice testimony actually link the defendant to the crime.  This sup-

posed evidence does no such thing.  See supra at 55-56.  In short, the 

court did not cite any independent testimony that actually suggests 

Frank hired Weakland to kill Hilda—because there is none.  Its contrary 
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decision was therefore an unreasonable application of Jackson, because 

it did not cite any evidence that can reasonably be viewed to satisfy this 

element.  The decision was an unreasonable determination of the facts 

for the same reason.  (Again, the federal district court’s opinion simply 

repeated the Nevada Supreme Court’s findings, so its opinion contributes 

little.)  The Court should grant the writ and order Frank’s indictment 

dismissed. 

IIV. FRANK RECEIVED INEFFECTIVE ASSISTANCE OF COUN-
SEL AT TRIAL. 

Frank’s trial attorneys performed ineffectively for at least two rea-

sons.  They did not tell the jury why Weakland was testifying against 

Frank:  if he didn’t, there was a good chance he would never get parole.  

In addition, the attorneys failed to arrange for Costanza to testify.  Cos-

tanza’s testimony would have gone a long way toward further impeaching 

Weakland.  For both reasons, Frank received ineffective assistance at 

trial, and his Sixth Amendment rights were violated. 

A criminal defendant has the right under the Sixth Amendment to 

the effective assistance of counsel.  See Strickland v. Washington, 466 

U.S. 668 (1984).  When analyzing ineffective assistance of counsel claims, 

courts address two issues.  “First, the defendant must show that counsel’s 
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performance was deficient” (Strickland, 466 U.S. at 687), i.e., that the 

lawyer’s performance fell “below an objective standard of reasonableness” 

(Hill v. Lockhart, 474 U.S. 52, 57 (1985)).  Second, the defendant must 

show that the deficient performance resulted in “prejudice,” i.e., “a rea-

sonable probability that, but for counsel’s unprofessional errors, the re-

sult of the proceeding would have been different.”  Strickland, 466 U.S. 

at 687, 694.  Frank can make both showings with respect to both errors.  

(Once more, the federal district court’s reasoning on this point is cursory, 

so it adds little to the analysis.) 

AA. Frank’s Attorneys Failed to Explain to the Jury Why Weak-
land Switched His Testimony Again to Accuse Frank. 

During the second trial, the jury learned that Weakland had previ-

ously recanted his testimony against Frank.  SEOR 1577-78.  But the 

jury never found out why Weakland switched back.  Frank’s attorneys 

were ineffective for failing to answer that crucial question.  See SEOR 

417. 

Weakland changed his story again because he entered into a deal 

with the State.  Specifically, he agreed to testify against Frank if the 

State stopped writing poison pen letters to the parole board.  EOR 5252.  
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It is easy to see why Weakland made that deal:  the letters were devas-

tating, and Weakland was unlikely to ever see the light of day if the State 

kept sending them. 

Detective Avants wrote one such letter.  Avants described Hilda’s 

murder and Weakland’s violent and depraved nature in great detail.  The 

letter concluded, “a person of this background should not be considered 

for parole. . . . There is no room in society for the kind of behavior that 

this man exhibits.  We feel strongly and we urge that the Parole Board 

deny Gerald Weakland’s application for parole.”  EOR 5218.  Avants sent 

a similar letter two years later.  He argued that “Weakland does not de-

serve any leniency whatsoever,” and he wrote, “I hope and pray that 

Weakland will be denied parole at his hearing.”  EOR 5227. 

Harmon (the prosecutor) weighed in, too.  He called Weakland “re-

ally the lowest kind of human being” and “among the most dangerous 

type of persons who can be at large in a community or a state.”  EOR 

5222.  Harmon explained that the DA’s office “opposes [Weakland’s] pa-

role . . . at any time in the foreseeable future.”  Id.   
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Another prosecutor, Donald Wadsworth, wrote a similar letter a 

couple years later.  Wadsworth reaffirmed Harmon’s letter, in which Har-

mon “strongly recommended that this inmate be made to serve a substan-

tial period in prison before he is seriously considered for parole release.”  

EOR 5229. 

At the same time, the chairman of Nevada’s parole commission said 

publicly that “it would be favorable [to Weakland] if he came back and 

testified” against Frank.  SEOR 652-53; see also EOR 5516. 

After Weakland struck the deal and testified to the grand jury, the 

State changed its tune.  The DA told the parole board that Weakland was 

“fully cooperative” and “testifying truthfully”; he asked the board to “con-

sider Mr. Weakland’s cooperation in its subsequent proceedings.”  EOR 

5253.   

Counsel performed deficiently by failing to tell the jury about these 

letters, and the mistake was highly prejudicial.  The lead trial attorney, 

Lamond Mills, testified that he would have been aware of the deal and 

had no explanation for why he didn’t use it at trial.  SEOR 417, 553-55, 

577.  As that testimony confirms, counsel did not make a strategic deci-

sion to pull this punch; they simply missed the argument.  Nor could 
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there be any strategic reason to hold back.  Weakland was the key to the 

State’s case, and his motive for un-recanting was a critical question.  If 

counsel could show that Weakland had a self-serving reason to switch his 

testimony back, it would go a long way toward helping Frank’s case. See 

Cleveland v. Bradshaw, 693 F.3d 626, 636 (6th Cir. 2012).  The defense’s 

failure to explain that motive allowed the jury to infer that Weakland 

was un-recanting for honest reasons. 

The Nevada Supreme Court unreasonably rejected this claim.  Ac-

cording to the court, defense counsel “substantially impeached” Weak-

land at trial, so counsel was reasonably effective.  SEOR 52.  Specifically, 

counsel elicited details about Weakland’s first plea deal to second-degree 

murder, his recantation at Frank’s first trial, and his perjury conviction, 

among other things.  SEOR 52-53.  Thus, the court thought, it was okay 

that counsel failed to elicit evidence of this new deal. 

That analysis is contrary to and an unreasonable application of 

Strickland.  The analysis under Strickland does not turn on whether 

counsel made any efforts to impeach the State’s star witness.  Instead, 

Strickland requires evaluating whether a specific alleged act or omission 

was a “serious” “error[]” (466 U.S. at 668), or whether it had a legitimate 
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“strategic” justification (id. at 690).  Here, the state court did not analyze 

whether the failure to introduce evidence of Weakland’s second deal was 

a serious error in its own right.  Instead, it unreasonably limited itself to 

the question whether counsel took other steps to attack Weakland. 

Even when taking the “doubly deferential” combination of Strick-

land and Section 2254(d) into account, see Cullen v. Pinholster, 563 U.S. 

170, 190 (2011), the only reasonable view is that Frank’s attorneys per-

formed deficiently by failing to introduce this evidence.  Mills testified 

during the state court evidentiary hearing that he should have told the 

jury about the second deal.  SEOR 553-55, 577.  There is no legitimate 

reason to have skipped that point, and all the reason in the world to tell 

the jury why Weakland un-recanted.  Counsel’s other efforts to impeach 

Weakland cannot justify their failure to answer that central question—

one of the single most important issues at trial. 

The state court’s decision was also an unreasonable determination 

of the facts.  Read generously, the court appears to have reasoned that 

any evidence regarding Weakland’s second deal would be cumulative.  

But it was not cumulative—it cast Weakland’s testimony in an entirely 

different light by providing an unflattering explanation for why he was 
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once again incriminating Frank.  Cf. Cooper v. Sec’y, Dep’t of Corr., 646 

F.3d 1328, 1353 (11th Cir. 2011). 

The Nevada Supreme Court did not reach the question of whether 

counsel’s omission prejudiced Frank.  Thus, the Court can review this 

issue de novo.  See Wiggins v. Smith, 530 U.S. 510, 534 (2003).  It is rea-

sonably probable that evidence of Weakland’s second deal would have 

produced an acquittal.  It is no answer to say the jury knew other infor-

mation that impeached Weakland:  if the jury learned the specific reason 

why Weakland was again changing his tune, it would have had all the 

more occasion to doubt his most recent about-face.  See Carriger, 132 F.3d 

at 481; Wilkerson v. Cain, 233 F.3d 886, 891-92 (5th Cir. 2000).  Frank’s 

Sixth Amendment rights were therefore violated. 

BB. Frank’s Attorneys Failed to Secure the Testimony of Joey 
Costanza, a Crucial Defense Witness 

Costanza was a key witness in Frank’s case, but the defense failed 

to make sure he testified at trial.  That unprofessional mistake probably 

changed the outcome at trial, and Frank is entitled to relief as a result.   

1. Costanza had crucial information to tell the jury. 

Costanza had important information that bore on Weakland’s cred-

ibility.  In December 1973, about six weeks before Hilda was killed, 
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Weakland spoke to Costanza about a proposed crime that sounded a lot 

like the Krause robbery.  Weakland told Costanza he had been asked to 

assault a husband and wife; the wife would receive a severe beating, and 

the husband would receive a moderate beating, just enough to make it 

look like he was intentionally attacked.  Weakland explained where the 

husband and wife lived and said he would have to climb over a wall to 

get to their house.  The husband left early for work (around 4:30 a.m.) 

two days each week, which is when the crime would take place.  EOR 

5592-93. 

After Costanza learned about Hilda’s murder, he realized it was 

probably the same crime.  Both involved assaulting a husband and wife, 

with the wife getting more seriously injured; the Krauses lived in a gated 

community, so the assailants had to climb a wall; and the attack took 

place early in the morning.  Costanza already had a relationship with 

Detective Whitney, and he spoke with Whitney on January 16 and 18, 

1974, to share this information.  Id. 

Costanza mentioned Weakland’s name specifically, and he said two 

other people were involved.  One was a man named Tom, who was a for-

mer football player.  His description of Tom matches Boutwell.  Costanza 
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also mentioned another man, whose description matches Webb.  Cos-

tanza said three people had committed the crime; that tidbit matched the 

physical evidence.  Id. 

This information seriously contradicted Weakland’s account.  While 

Weakland said Frank approached him in general terms about the crime 

at some point in December 1973, the key meeting between Frank, Rosa-

lie, and Weakland supposedly took place on January 2 or 4, 1974.  Ac-

cording to Weakland, it was not until this meeting that he learned pre-

cisely where the Krauses lived, and that the crime should take place early 

on a Monday or Friday.  SEOR 1504-09, 2496-97.  But according to Cos-

tanza, Weakland knew this information six weeks before the murder, 

which would be about December 3, 1973.  Weakland admitted he had told 

Costanza about the crime in December 1973, and that what Costanza told 

Whitney was an accurate description of their conversation.  EOR 5440-

41; SEOR 636.  In that case, Weakland was lying about the substance of 

his discussions with Frank and Rosalie, plain and simple. 

After Costanza contacted Detective Whitney, Whitney passed along 

the information to his colleagues, including Avants.  Whitney refused to 
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tell Avants whom the informant was, but Whitney arranged for the in-

formant to call Avants.  On this call, Costanza gave little additional in-

formation, but he did confirm that he had not heard Frank’s name men-

tioned in connection with the crime.  SEOR 2462-67. 

2. The failure to arrange for Costanza’s testimony at trial 
violated Frank’s Sixth Amendment rights.  

Counsel was ineffective for failing to procure Costanza’s appear-

ance at trial.  Specifically, counsel did not pursue the best means for en-

suring Costanza’s attendance at trial, namely the Uniform Act.  The pros-

ecutor and the court repeatedly told counsel to use the Uniform Act.  And 

the court repeatedly gave the defense a certificate of materiality, the first 

step under the Act.  However, counsel did not continue the process.  See 

supra at 18-21.  To the contrary, counsel believed that New Jersey did 

not have a reciprocal statute.  SEOR 915.  That is inaccurate:  both New 

Jersey and Florida, the two states where Costanza lived, had a reciprocal 

statute at the time.  See N.J.S.A. § 2A-81-18 et seq.; F.S.A. § 942.01-

942.06.  

This deficient performance prejudiced Frank.  As the Nevada Su-

preme Court stated on multiple occasions, Costanza’s testimony was crit-
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ical to the defense.  SEOR 1438-39, 1441; see also EOR 5714-16.  Cos-

tanza would have impeached Weakland’s testimony in numerous ways, 

such as when Weakland learned the plan, who provided him information 

about Marvin, what the main goal of the crime was (a robbery), and 

whether Weakland ever mentioned Frank’s name to Costanza. 

Costanza’s testimony would not only impeach Weakland; it would 

also exonerate Frank.  The timing of the conversation between Weakland 

and Costanza suggests Frank was not involved in the crime.  Further-

more, substantial evidence links Costanza to the crime.  See Section 

II(B)(3)(a), supra.  The defense could have used Costanza’s testimony to 

rebut the idea that Frank was involved and create a reasonable doubt 

about whether Costanza was the real mastermind. 

The state court’s decision was unreasonable with respect to both 

the facts and the law.  The court inappropriately speculated that coun-

sel’s failure to use the Uniform Act was a strategic delay tactic.  SEOR 

55.  There is no evidence to support that conclusion.  See Hurles, 752 F.3d 

at 778.  To the contrary, counsel made multiple attempts to obtain Cos-

tanza’s testimony.  See supra at 17-21.  In fact, Costanza sent a letter 
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complaining about these efforts.  EOR 5652-53.  The problem is that 

counsel inexplicably did not follow the proper procedure under the Act.   

The court also unjustifiably concluded that there was no prejudice.  

That finding contradicted its own prior decisions, in which the court “ex-

pressly recognized the manifest significance of [Costanza’s] testimony.”  

SEOR 1441.  The court was also wrong that the jury heard all of the rel-

evant information about Costanza.  According to former defense counsel 

Gowen, Costanza had more to tell.  Gowen testified about a conversation 

he had with Costanza in which Costanza revealed, among other things, 

that (1) Weakland learned information about Marvin from an employee 

at Caesars, (2) Weakland had two other people in the fold and was search-

ing for a lookout, and (3) Weakland’s true aim was to rob Marvin.  SEOR 

910-12, 947-49.  The jury did not hear this information, which would have 

helped impeach Weakland, exonerate Frank, and establish Costanza as 

an alternative suspect.  To the extent that Gowen failed to pass that in-

formation on to Carter and Mills, and to the extent that this failure af-

fects the instant claim, then Gowen was ineffective along with Carter and 

Mills. 
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Costanza was an essential witness, and the defense failed in its at-

tempts to get him to trial.  Reasonably effective defense counsel would 

have used the Uniform Act, which would have ensured that Costanza 

showed up.  See Alcala v. Woodford, 334 F.3d 862, 872 (9th Cir. 2003).  

The jury missed out on key information as a result of the mistake.  Thus, 

Frank did not receive effective assistance at trial.   

VV. THE DISTRICT COURT WRONGLY HELD THAT FRANK’S 
CROSS-EXAMINATION CLAIM WAS UNEXHAUSTED. 

Frank originally raised a claim that the trial court impermissibly 

restricted the defense’s cross-examination of Weakland, which violated 

his Sixth Amendment confrontation rights.  The lower court held that 

this claim was unexhausted.  That was incorrect.   

A federal court will not grant a state prisoner’s petition for relief 

until the prisoner has exhausted his available state remedies for each 

claim.  See Rose v. Lundy, 455 U.S. 509 (1982); 28 U.S.C. § 2254(b)(1)(A).  

“Exhaustion occurs when the petitioner has given the state courts a full 

and fair opportunity to consider and resolve the federal claims.”  Sand-

gathe v. Maass, 314 F.3d 371, 376 (9th Cir. 2002) (citing Duncan v. 

Henry, 513 U.S. 364, 365-66 (1995)). 
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Frank fairly presented this issue to the state courts as a federal 

constitutional claim.  In his opening brief, Frank specifically stated that 

the restriction on his cross-examination of Weakland “violated the de-

fendant’s constitutional right of confrontation.”  SEOR 1491.  That is a 

clear assertion of a federal constitutional right, particularly because the 

Nevada constitution does not have an analogous guarantee. 

Moreover, Frank relied on a state court decision in his reply brief 

(Crew v. State, 100 Nev. 38, 45, 675 P.2d 986, 991 (1984)) (SEOR 1352) 

that alerted the state court to the federal nature of this claim.  The por-

tion of Crew that counsel pin-cited explains that a court must allow “suf-

ficient cross-examination . . . to satisfy the sixth amendment” and re-

ferred to various federal cases, including Davis v. Alaska, 415 U.S. 308 

(1974).  By citing Crew, Frank apprised the state court of the federal con-

stitutional nature of the claim.  See Peterson v. Lampert, 319 F.3d 1153, 

1158 (9th Cir. 2003) (en banc). 

Because the district court incorrectly dismissed this claim, this 

Court should remand the case so that the lower court can consider it in 

the first instance.  See Merritt v. Countrywide Fin. Corp., 759 F.3d 1023, 

1034 (9th Cir. 2014).  If the Court agrees, it should authorize a general 

  Case: 15-16154, 11/09/2017, ID: 10649208, DktEntry: 42, Page 81 of 86

APP. 088



 

75 

remand, so that counsel may litigate any additional claims for relief that 

Frank may have. 

CCONCLUSION 

This Court should reverse the lower court’s decision and remand 

with instructions to grant Frank a writ of habeas corpus.  At the very 

least, the Court should order a general remand. 

STATEMENT OF RELATED CASES 

Counsel is unaware of any related cases currently pending before 

the Court.
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AADDENDUM 

 RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

TABLE OF CONTENTS 

U.S. Const. amend. V ............................................................................ A-1

U.S. Const. amend. VI ........................................................................... A-1 

U.S. Const. amend. VIII ........................................................................ A-1

U.S. Const. amend. XIV ........................................................................ A-2

28 U.S.C. § 2254(d) ................................................................................ A-2

The Fifth Amendment to the United States Constitution provides 

in part as follows: 

No person shall be . . . deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation. 

The Sixth Amendment to the United States Constitution provides 

as follows: 

In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have com-
pulsory process for obtaining witnesses in his favor, and to 
have the Assistance of Counsel for his defence. 

The Eighth Amendment to the United States Constitution provides 

as follows: 
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A-2 
 

Excessive bail shall not be required, nor excessive fines im-
posed, nor cruel and unusual punishments inflicted. 

Section One of the Fourteenth Amendment to the United State Con-

stitution provides as follows: 

All persons born or naturalized in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the United 
States and of the state wherein they reside. No state shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdic-
tion the equal protection of the laws. 

28 U.S.C. § 2254(d) provides as follows: 

An application for a writ of habeas corpus on behalf of a per-
son in custody pursuant to the judgment of a State court shall 
not be granted with respect to any claim that was adjudicated 
on the merits in State court proceedings unless the adjudica-
tion of the claim— 
 

(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly es-
tablished Federal law, as determined by the Su-
preme Court of the United States; or 

 
(2) resulted in a decision that was based on an unrea-

sonable determination of the facts in light of the 
evidence presented in the State court proceeding. 
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA 

FRANK RALPH LaPENA,

Petitioner, 2:00-cv-00960-RFB-NJK

vs.
ORDER

GEORGE GRIGAS, et al.,1

Respondents.

_____________________________/

Introduction

This action is a petition for a writ of habeas corpus by Frank Ralph LaPena, who in 1989 was

convicted, after a second trial, of first degree murder and robbery with the use of a deadly weapon.  The

case is before the court with respect to the merits of the claims remaining in LaPena’s habeas corpus

petition.  The court denies LaPena’s habeas petition, denies LaPena a certificate of appealability, and

directs the clerk of the court to enter judgment accordingly.

1  On March 26, 2015, respondents filed a motion for substitution of respondent (ECF No. 142),
requesting that Adam Paul Laxalt be substituted for Frankie Sue Del Papa as the respondent Attorney
General of the State of Nevada, as Laxalt now holds that office.  LaPena did not respond to that motion. 
Pursuant to Federal Rule of Civil Procedure 25(d), and good cause appearing, the court will grant
respondents’ motion, and direct the clerk of the court to update the docket for this case to reflect the
substitution.
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Factual Background and Procedural History

In its opinion dismissing LaPena’s appeal from his 1989 conviction, the Nevada Supreme Court

summarized the facts, as disclosed by the evidence at trial, as follows:

... Frank LaPena was found guilty of initiating the contract murder of Hilda
Krause, 71, at her home on January 14, 1974.  Marvin Krause, her husband, was at that
time the slot manager for Caesar’s Palace in Las Vegas.  He was knocked senseless.  One
Gerald Weakland, who had agreed to execute the murder contract, and an associate,
escaped with assorted jewelry and a TV set.  

Within a few days, a police confidential informant pointed a finger at Gerald
Weakland.  Eventually a “love” triangle emerged.  Marvin Krause was involved with
Rosalie Maxwell, a cocktail waitress at Caesar’s.  Maxwell was also involved with Frank
LaPena, whom she described to police as her “true love” while Mr. Krause was her “live
one.”  LaPena, a bell captain at Caesar’s, told the police that he knew about the Krause-
Maxwell relationship and “he didn’t care as long as the money kept coming in.”

According to Weakland’s testimony, with Hilda Krause out of the way, Rosalie
would then be free to marry Marvin Krause.  LaPena would be the ultimate financial
beneficiary.  For his part, Weakland was offered $1,000 in advance and $10,000 in the
future; in addition, considerable sums that Weakland, an inveterate gambler, owed
LaPena, would be forgiven.

Order Dismissing Appeal, Exhibit L, pp. 1-2.2  In its 1998 opinion, reversing the state district court’s

judgment granting LaPena post-conviction relief, the Nevada Supreme Court provided more factual

detail, and the procedural background of the case to that point:

At approximately 5:00 a.m. on January 14, 1974, the elderly couple of Hilda and
Marvin Krause were robbed at their Las Vegas home located inside a walled country
club community.  During the course of the robbery, the perpetrators beat Mr. Krause and
murdered Mrs. Krause.  When police arrived at the Krause home, they found the
deceased Mrs. Krause gagged with a scarf tied loosely around her neck, and a butcher
knife imbedded in her back; her throat had been slit.  An autopsy revealed that Mrs.
Krause had been strangled with a cord or rope prior to having her throat slit and that she
had sustained several stab wounds to her neck after her throat had been slit.

Mr. Krause told police that he had been attacked by two Caucasian men after he
opened his garage door and as he was getting into his car to go to work.  The  men forced
him into the house where they beat him and tied him up, murdered Mrs. Krause, and
stole a television, gold coins, and jewelry, including a diamond ring and a watch.  Mr.
Krause reported that after the assailants left his home, he untied himself and went
upstairs in an attempt to aid Mrs. Krause.  Physical evidence indicated that at least two
perpetrators had been present at the Krause home.  The perpetrators left the scene in Mr.
Krause’s car but abandoned it at the gates of the country club.  Mr. Krause suffered a

2  Unless otherwise stated, the exhibits referred to in this order are those filed by respondents,
and located in the record at ECF Nos. 41-54.

2
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head injury in the attack; he died the following year from unrelated causes.

Several days after the crime had been committed, a confidential informant (later
identified as Joey Costanza) contacted Las Vegas Metropolitan Police Department
(LVMPD) Detective Mike Whitney.  Costanza told Det. Whitney that approximately six
weeks before the Krause robbery/murder, Gerald Weakland had approached him about
assisting in a robbery/murder to take place in the early morning hours of a Monday or
Friday before one of the victims went to work and would involve scaling a wall of some
sort.  Costanza allegedly knew the exact location of the crime scene (i.e., the Krauses’
address).  Costanza also mentioned two other individuals who might have been solicited
or involved in the crime – Tom Boutwell and Bobby Webb.

Det. Whitney gave this information to several police officers, including
Lieutenant Beecher Avants and Detective Chuck Lee, who subsequently questioned
Boutwell, Webb, and Weakland.  In a February 1974 telephone conversation between
Lt. Avants and Costanza, Costanza allegedly stated that he had never heard the names
of LaPena or Rosalie Maxwell, LaPena’s girlfriend, associated with Weakland or the
Krause crimes.  Police arrested Weakland for the Krause murder/robbery in March 1974.

During a preliminary hearing, Weakland admitted to the crimes and struck a deal
with the State wherein he agreed to testify that Maxwell and LaPena had hired him to
murder Mrs. Krause.  In exchange for this testimony, Weakland was allowed to plead
guilty to second degree murder, with a sentence of five years to life, and all other charges
against him (some of which were unrelated to the Krause crimes) were dropped.  In his
March 29, 1974, confession, Weakland told authorities that while Boutwell, his
accomplice, was robbing the Krause home, he slipped upstairs and murdered Mrs.
Krause by slitting her throat with a single cut.  Weakland maintained that he had not
strangled Mrs. Krause or stabbed her in the neck.  Weakland maintained that LaPena, an
acquaintance to whom he owed money, had approached him at the end of December
1973, and asked him to kill Mrs. Krause.  LaPena allegedly explained to Weakland that
Mr. Krause was a wealthy slot manager at Caesar’s Palace who was dating LaPena’s
girlfriend, Maxwell, who also worked at Caesar’s.  LaPena and Maxwell wanted
Weakland to kill Mrs. Krause so that Maxwell could marry Mr. Krause and inherit the
Krause fortune for the benefit of herself and her boyfriend, LaPena.

Weakland claimed that LaPena had offered to forgive his debts and pay him a
large sum of money in exchange for Mrs. Krause’s murder.  On January 4, 1974,
Weakland went to Maxwell’s apartment where she and LaPena gave him $1000 as a
down payment for the murder, told him that he would receive another $10,000 after
Maxwell married Mr. Krause, and explained the “plan” for robbing the Krauses and
murdering Mrs. Krause.  Maxwell allegedly gave Weakland a map of the Krauses’
residence during this meeting.  Weakland stated that he asked Webb to help him commit
the crime but, ultimately, Boutwell accompanied him.  Weakland told police that he had
never spoken to or had any contact with Mr. Krause prior to the January 1974
robbery/murder.

Based upon Weakland’s statements to the police, on April 23, 1974, LaPena and
Maxwell were arrested for the Krause robbery/murder.  Both were charged with first
degree murder and robbery with the use of a deadly weapon.  The criminal complaint
alleged that LaPena  and Maxwell had entered into a contract with Gerald Weakland
“whereby ... Weakland was to kill [Mrs. Krause].”

3
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Weakland testified to LaPena’s guilt at LaPena’s preliminary hearing; however,
at both Maxwell’s and LaPena’s separate trials, Weakland testified that his prior
testimony and statements implicating LaPena and Maxwell in the murder were false. 
LaPena v. State, 98 Nev. 135, 136, 643 P.2d 244, 244 (1982).  Maxwell was acquitted
at trial, but LaPena was convicted by a jury of one count of first degree murder and one
count of robbery with the use of a deadly weapon.  

On direct appeal, this court reversed LaPena’s conviction and remanded for a
new trial on the ground that admission of Weakland’s statements incriminating LaPena
constituted reversible error.  This court concluded that the State had improperly withheld
“the benefits of a plea bargain or promise of leniency until after a purported accomplice
[(i.e., Weakland)] had testified in a particular manner.”  Id. at 136-37, 643 P.2d at 244-
45.  Weakland was eventually charged with two counts of perjury, to which he entered
an Alford plea and received probation.

*     *     *

LaPena’s second jury trial commenced in May 1989, and he was again convicted of first
degree murder and robbery with the use of a deadly weapon.  LaPena did not testify on
his own behalf.  The trial court sentenced LaPena to life imprisonment without the
possibility of parole for the murder of Mrs. Krause, and a concurrent thirty-year sentence
for the robbery of the Krause home with the use of a deadly weapon.  This court [the
Nevada Supreme Court] affirmed LaPena’s conviction and sentence.  LaPena v. State,
Docket No. 20436, 107 Nev. 1126, 838 P.2d 947 (Order Dismissing Appeal, June 27,
1991).

*     *     *

On June 3, 1992, LaPena filed the PCR [post-conviction relief] petition at issue. 
The district court denied LaPena’s PCR petition without conducting an evidentiary
hearing.  On appeal, this court remanded the matter for an evidentiary hearing.  LaPena
v. State, Docket No. 23839, 109 Nev. 1404, 875 P.2d 1066 (Order of Remand,
November 24, 1993).  On December 3, 1993, LaPena filed a motion to dismiss the
indictment based upon an alleged lack of evidence and a colorable claim of factual
innocence.”  LaPena’s motion to dismiss was subsequently consolidated with the PCR
petition, and LaPena presented evidence in support of dismissal at the evidentiary
hearing.  

The district court conducted the evidentiary hearing October 16-20, 1995.  The
district court then granted LaPena’s PCR petition and vacated his conviction and
sentence on the ground that LaPena had not received effective assistance of trial counsel. 
The district court denied LaPena’s motion to dismiss and ordered the matter reset for a
new trial.

State v. LaPena, 114 Nev. 1159,1160-65, 968 P.2d 750, 751-54 (1998) (opinion found in record at

Exhibit R).

On the State’s appeal from the grant of post-conviction relief, the Nevada Supreme Court ruled

that “[t]he district court erred in granting respondent’s petition for post-conviction relief on the basis

4
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of ineffective assistance of counsel.”  LaPena, 114 Nev. at 1165, 968 P.2d at 754.  The Nevada Supreme

Court reversed the state district court’s judgment granting LaPena post-conviction relief.

LaPena initiated this federal habeas corpus action on August 3, 2000.  See Petition for Writ of

Habeas Corpus, (ECF No. 7).  On February 13, 2001, the respondents filed a motion to dismiss (ECF

No. 16), seeking dismissal of the action “on the grounds that the instant petition contains claims

substantially similar to habeas corpus claims currently being litigated in the Nevada State courts, and

that the State courts should be given an opportunity to complete that pending litigation before federal

habeas proceedings are initiated.”  Motion to Dismiss (ECF No. 16), p. 1.  The court denied that motion

on September 10, 2001 (ECF No. 29).

Respondents filed their answer on November 14, 2001 (ECF No. 40).  LaPena then filed his

reply to the answer (entitled “Petitioner’s Partial Response in Opposition to Respondents Answer that

Petitioner’s Habeas Grounds Two-Three; Five-Six & Seven Are Unexhausted”) on December 13, 2001

(ECF No. 57).

On July 24, 2002, the court dismissed the action on the ground that it was barred by the statute

of limitations.  See Report and Recommendation (ECF No. 60); Amended Order entered July 24, 2002

(ECF No. 67); Amended Judgment (ECF No. 68).  LaPena appealed (ECF No. 69), and, on October 20,

2003, the court of appeals reversed and remanded, upon the State’s concession that the district court had

not considered the tolling effect, under 28 U.S.C. § 2244(d)(2), of all of LaPena’s state post-conviction

litigation.  See Memorandum, ECF No. 77.

Following the remand, on March 15, 2004, LaPena filed a motion to supplement his habeas

petition (ECF Nos. 84, 85), which was ultimately denied.  LaPena appealed from the denial of that

motion (ECF No. 100).  That appeal was dismissed on October 18, 2005 (ECF No. 117).

Along with his motion to supplement his petition, on March 15, 2004, LaPena filed exhibits

(ECF Nos. 84, 85, 86, 87) revealing that on March 26, 1999, he had initiated a second state habeas

action.  See Order of Affirmance, Exhibit 17 to Motion to Supplement Petition.  In that case, the state

trial court conducted evidentiary hearings, and then denied the petition, and on May 22, 2003, the

5
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Nevada Supreme Court affirmed.  Id.  The Nevada Supreme Court held that LaPena’s second state

habeas action was procedurally barred.  See Order of Affirmance, filed May 22, 2003, ECF No. 84, pp.

143-51.

On April 5, 2006, after mail sent to LaPena was twice returned to this court as undeliverable,

the court dismissed his action for failure to comply with the local rule requiring litigants to promptly

inform the court of changes of their addresses (ECF Nos. 121, 122).

On June 12, 2007, LaPena filed a notice of change of address and a motion to reopen this case

(ECF Nos. 124, 125).  That motion to reopen the case was denied on August 7, 2007 (ECF No. 126).

Some five years later, on June 1, 2012, LaPena filed another motion to reopen his case (ECF No.

127).  In support of that motion, LaPena submitted a copy of a file-stamped notice of change of address

dated February 14, 2005.  It appeared to the court likely that a clerk’s error resulted in the failure to

properly file LaPena’s notice of change of address, and, in turn, in the dismissal of this case.  Therefore,

on January 15, 2013, the court granted LaPena’s second motion to reopen the case (ECF No. 134).

On May 12, 2014, the court issued an order (ECF No. 136), identifying three claims -- Grounds

5, 6, and 7 -- in LaPena’s petition that are unexhausted in state court, and the court ordered LaPena to

make an election regarding those unexhausted claims.  On May 15, 2014, LaPena filed a notice of

abandonment of his unexhausted claims (ECF No. 137).

Grounds 1, 2, 3, 4, 8, 9, and 10, of LaPena’s habeas corpus petition remain to be adjudicated on

their merits.  On July 29, 2014, the court entered an order (ECF No. 139) granting the parties an

opportunity to supplement their briefing to take account of any relevant changes in the law in the 13

years since respondents’ answer and LaPena’s reply were filed.  On September 29, 2014, respondents

filed a supplement to their answer (ECF No. 140), and on November 24, 2014, LaPena filed a

supplemental reply (ECF No. 141).

Standard of Review

Because this action was initiated after April 24, 1996, the amendments to 28 U.S.C. § 2254

enacted as part of the Antiterrorism and Effective Death Penalty Act (AEDPA) apply.  See Lindh v.

6
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Murphy, 521 U.S. 320, 336 (1997); Van Tran v. Lindsey, 212 F.3d 1143, 1148 (9th Cir.2000), overruled

on other grounds by Lockyer v. Andrade, 538 U.S. 63 (2003).  28 U.S.C. § 2254(d) sets forth the primary

standard of review under AEDPA:

An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any claim
that was adjudicated on the merits in State court proceedings unless the adjudication of
the claim --

(1)  resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of
the United States; or

(2)  resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

A state court decision is contrary to clearly established Supreme Court precedent, within the

meaning of 28 U.S.C. § 2254, “if the state court applies a rule that contradicts the governing law set

forth in [the Supreme Court’s] cases” or “if the state court confronts a set of facts that are materially

indistinguishable from a decision of [the Supreme Court] and nevertheless arrives at a result different

from [the Supreme Court’s] precedent.”  Lockyer v. Andrade, 538 U.S. 63, 73 (2003) (quoting Williams

v. Taylor, 529 U.S. 362, 405-06 (2000), and citing Bell v. Cone, 535 U.S. 685, 694 (2002)).

A state court decision is an unreasonable application of clearly established Supreme Court

precedent, within the meaning of 28 U.S.C. § 2254(d), “if the state court identifies the correct governing

legal principle from [the Supreme Court’s] decisions but unreasonably applies that principle to the facts

of the prisoner’s case.”  Lockyer, 538 U.S. at 75 (quoting Williams, 529 U.S. at 413).  The “unreasonable

application” clause requires the state court decision to be more than incorrect or erroneous; the state

court’s application of clearly established law must be objectively unreasonable.  Id. (quoting Williams,

529 U.S. at 409).

The Supreme Court has further instructed that “[a] state court’s determination that a claim lacks

merit precludes federal habeas relief so long as ‘fairminded jurists could disagree’ on the correctness

of the state court’s decision.”  Harrington v. Richter, 562 U.S. 86, 131 S.Ct. 770, 786 (2011) (citing

7
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Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).  The Supreme Court has stated “that even a strong

case for relief does not mean the state court’s contrary conclusion was unreasonable.”  Id. (citing

Lockyer, 538 U.S. at 75); see also Cullen v. Pinholster, __ U.S. __, 131 S.Ct. 1388, 1398 (2011)

(describing the AEDPA standard as “a difficult to meet and highly deferential standard for evaluating

state-court rulings, which demands that state-court decisions be given the benefit of the doubt” (internal

quotation marks and citations omitted)).

The state court’s “last reasoned decision” is the ruling subject to section 2254(d) review.  Cheney

v. Washington, 614 F.3d 987, 995 (9th Cir. 2010).  If the last reasoned state-court decision adopts or

substantially incorporates the reasoning from a previous state-court decision, a federal habeas court may

consider both decisions to ascertain the state court’s reasoning.  See Edwards v. Lamarque, 475 F.3d

1121, 1126 (9th Cir.2007) (en banc).

Analysis

Ground 1

In Ground 1 of his habeas petition, LaPena appears to claim that his Fourteenth Amendment

right to due process of law was violated because the State impeded the efforts of the defense to secure

the testimony of Joseph Costanza.  See Petition for Writ of Habeas Corpus (ECF No. 7), pp. 3-3E.

LaPena raised such a claim on his direct appeal.  See Appellant’s Opening Brief, Exhibit H, pp.

7-17.  The Nevada Supreme Court ruled as follows:

Appellant ... contends that the State impermissibly interfered with securing a
potential defense witness for trial.  See Brady v. Maryland, 373 U.S. 83, 87 (1963). 
However, it would appear from a careful review of the record, that the witness himself
was principally responsible for his non-appearance, wishing to distance himself from the
crime.

Order Dismissing Appeal, Exhibit L, p. 2.  This court finds the Nevada Supreme Court’s ruling to be

objectively reasonable.

“[T]he suppression ... of evidence favorable to an accused violates due process where the

evidence is material either to guilt or punishment, irrespective of the good faith of the prosecutor.” 

Brady v. Maryland, 373 U.S. 83, 87 (1963).  In Brady, the Supreme Court recognized a prosecutor’s

8
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obligation to disclose exculpatory evidence, whether substantive or for impeachment purposes, when

such evidence is “material” to the defense.  See id.  Evidence is material “only if there is a reasonable

probability that, had the evidence been disclosed to the defense, the result of the proceeding would have

been different.”  United States v. Bagley, 473 U.S. 667, 682 (1985).  The mere possibility an item of

undisclosed information might have helped the defense or affected the outcome of the trial does not

establish materiality.  See United States v. Agurs, 427 U.S. 97, 109 (1976).

Federal habeas corpus relief is only granted if the state court adjudication of the claim “resulted

in a decision that was contrary to, or involved an unreasonable application of, clearly established federal

law, as determined by the United States Supreme Court.”  28 U.S.C.A. § 2254(a).  A Brady violation

will not result in habeas corpus relief unless the improperly withheld evidence “could reasonably be

taken to put the whole case in such a different light as to undermine confidence in the verdict.”  Kyles

v. Whitley, 514 U.S. 419, 435 (1995).

To establish a Brady violation, the petitioner must show:  that the evidence was favorable to him,

either because it is exculpatory or because it is impeaching; that the evidence was willfully or

inadvertently suppressed by the prosecution; and that he was prejudiced by the failure to disclose. 

Strickler v. Green, 527 U.S. 263, 281-82 (1999).  

There is no showing that the prosecution failed to disclose the identity or whereabouts of Joseph

Costanza.  Rather, the record reflects that the prosecution made the disclosure to LaPena on October 17,

1983, some six years before LaPena’s second trial.  See Transcript of Evidentiary Hearing, Exhibit N,

p. 689; see also LaPena, 114 Nev. at 1163-65 1171-73, 968 P.2d at 753-54, 758-59.  Moreover, LaPena

makes no showing that the testimony of Costanza would have been such as to put his case in such a

different light as to undermine confidence in the verdict.  See Kyles, 514 U.S. at 435; see also LaPena,

114 Nev. at 1171-73, 968 P.2d at 758-59.

The state court’s denial of the claim asserted by LaPena as Ground 1 of his federal habeas

petition was not contrary to, or an unreasonable application of Brady, or any other clearly established

federal law as determined by the Supreme Court, and the state court’s ruling was not based on an

9
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unreasonable determination of the facts in light of the evidence presented.  See 28 U.S.C. § 2254(d). 

The court will deny habeas corpus relief with respect to Ground 1.

Grounds 2 and 3

As the court understands Grounds 2 and 3, LaPena claims that his right to due process of law,

under the Fourteenth Amendment, was violated because the State withheld exculpatory evidence before

the grand jury.  Petition for Writ of Habeas Corpus, pp. 5-5A, 7-7D.  LaPena claims that the prosecution

did not disclose to the grand jury certain information impacting the credibility of Gerald Weakland and

Irwin Fish.  Id.

LaPena made such a claim on his direct appeal, and the Nevada Supreme Court ruled:

... LaPena claims that the prosecution failed to disclose exculpatory conduct to
the grand jury, more specifically, “the concessions and benefits bestowed upon
Weakland.”  In the grand jury proceeding, the prosecutor presented all the salient
exculpatory evidence relevant to the issues at trial.  The grand jury was indisputedly told
that Weakland was serving a life sentence for murder, that he had pled to second degree
murder in return for his testimony in the first LaPena trial, and that the State’s new
agreement in the second LaPena trial was an offer to cease writing negative letters in
Weakland’s regard to the State’s Parole Board.  Weakland informed the grand jury of
the most devastating information about his credibility: convictions for two counts of
perjury in connection with an earlier LaPena prosecution.  The prosecutor did not divert
the attention of the grand jury from the facts.  See Clem v. State, 104 Nev. 351, 358, 760
P.2d 103, 107 (1988) (overruled on other grounds).  We conclude that the grand jury
properly “received a fair presentation of the facts....”  Clem, 104 Nev. at 358, 760 P.2d
at 107.

Order Dismissing Appeal, Exhibit L, p. 2.

The state supreme court’s ruling was a matter of Nevada law.  This court, in a federal habeas

corpus action, does not review state-court determinations of state law.  See Estelle v. McGuire, 502 U.S.

62, 67-68 (1991) (“[I]t is not the province of a federal habeas court to reexamine state-court

determinations on state-law questions.”).  

Moreover, LaPena does not cite authority for the proposition that the failure to disclose

exculpatory evidence to a grand jury, in a state-court prosecution, violates a defendant’s federal

constitutional rights.  The Fourteenth Amendment does not impose the requirement of indictment by

grand jury upon the states.  See Jeffries v. Blodgett, 5 F.3d 1180, 1188 (9th Cir.1993) (citing Hurtado

10
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v. California, 110 U.S. 516 (1884), and Rose v. Mitchell, 443 U.S. 545, 557 n.7 (1979)).

The state court’s denial of the claims asserted by LaPena in this case as to Grounds 2 and 3 was

not contrary to, or an unreasonable application of any clearly established federal law, as determined by

the Supreme Court, and the state court’s ruling was not based on an unreasonable determination of the

facts in light of the evidence presented.  See 28 U.S.C. § 2254(d).  The court will deny habeas corpus

relief with respect to Grounds 2 and 3.

Grounds 4 and 9

In Grounds 4 and 9 of his habeas petition, as this court construes those claims, LaPena asserts

that his federal constitutional right to due process of law was violated because there was insufficient

evidence to convict him of murder.  Petition for Writ of Habeas Corpus, pp. 9-9D, 19-19O.  

LaPena made such a claim in state court, see Exhibit H, p. 28, and the Nevada Supreme Court

ruled:

... LaPena is correct in stating that the testimony of the various witnesses presents
a number of testimonial inconsistencies.  The weight and credibility of conflicting
testimony is a matter for the jury.  Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20
(1981).  Where there is substantial evidence to support the jury’s verdict, it will not be
disturbed on appeal.  Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20 (1981).

In order to properly corroborate accomplice testimony, it is enough if
circumstances and evidence from other sources tend on the whole to connect the accused
with the crime charged.  LaPena v. Sheriff, 91 Nev. 692, 696, 541 P.2d 907, 910 (1975). 
Reasonable inferences are permitted.  LaPena v. Sheriff, 91 Nev. At 696,

541 P.2d at 910.  The jury may properly consider the “composite of facts and
circumstances.”  See LaPena v. State, 92 Nev. 1, 3, 544 P.2d 1187, 1188 (1976).

In the instant case, Gail Hodges, Weakland’s former wife, testified to a series of
furtive visits closely tied in time to Hilda Krause’s murder.  These involved LaPena and
Weakland where Weakland demanded that she perform the role of a go-between.  The
jury could also properly consider that Weakland had a tenuous connection with the
Krauses, while LaPena’s link was more ominous and direct.  In addition, both Maxwell
and LaPena tried to plant false leads with the police.  LaPena appeared considerably
apprehensive when he met with police in order to impart this disinformation.  Ms.
Hodges testified that Weakland would do anything for LaPena.  

The jury was entitled to consider the murder of Hilda Krause as a whole.  Her
methodical demise with a kitchen knife when she was tightly bound and offered no
resistance, while her husband was only beaten and knocked unconscious, raises the
inference that more was at stake than the robbery. [Footnote: Jewelry which an
accomplice unceremoniously threw away and which troubled Justice Gunderson in his
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ten-page dissent to LaPena v. State, 92 Nev. 1, 544 P.2d 1187 (1976), would appear to
be explained on the basis of a more developed trial record.  Weakland secreted away
Marvin Krause’s valuable diamond-studded watch and ring while giving an accomplice
worthless costume jewelry.  See LaPena, 92 Nev. at 9 n.3, 544 P.2d at 1192 n.3.]  Taken
together, such factors may be deemed inculpatory, and more than mere coincidence. 
LaPena v. Sheriff, 91 Nev. 692, 696, 541 P.2d 907, 910 (1975).  The jury could conclude
that the murder was indeed what had been planned all along, a staged execution.

Order Dismissing Appeal, Exhibit L, pp. 3-4.

In addition, in ruling on LaPena’s claims of ineffective assistance of counsel, in his first state

habeas action, the Nevada Supreme Court commented on LaPena’s theory of the case, and the evidence

supporting his conviction:

LaPena theorizes that Mr. Krause killed Mrs. Krause after Weakland left the
Krause residence on the morning of January 14, 1974.  LaPena relies on the fact that
Weakland has consistently stated that he killed Mrs. Krause by slitting her throat;
although the autopsy showed multiple stab wounds in Mrs. Krause’s neck and
strangulation as the cause of death, Weakland maintains that he never stabbed or
strangled her.  Weakland testified that he did not check to see if Mrs. Krause was alive
when he left the scene.  LaPena asserts that all of this “exculpatory information”
combined with Martinez’ testimony at the evidentiary hearing demonstrates his factual
innocence and his trial counsel’s failure to properly investigate his case.  We disagree.

Mills testified that efforts were made to uncover a connection between Weakland
and Mr. Krause, and even if counsel had created a stronger connection between
Weakland and Mr. Krause, there was overwhelming evidence that LaPena hired
Weakland to commit the murder.  Weakland never named anyone other than LaPena as
the person who hired him to kill Mrs. Krause.  Also, Webb testified at the 1989 trial that
Weakland had told him that LaPena and Maxwell had hired him to kill Mrs. Krause. 
Also Webb testified at the 1989 trial that Weakland had told him that LaPena and
Maxwell had hired him to kill Mrs. Krause.  Weakland’s accomplice, Boutwell, also
testified that LaPena had orchestrated the plan to kill Mrs. Krause.  An inmate who had
shared a cell with LaPena testified at the second trial that LaPena had admitted his
involvement in Mrs. Krause’s murder.  Det. Lee testified that shortly after the murder,
LaPena accompanied Maxwell to the police station for questioning, and when officials
interviewed LaPena he was quite upset and emotionally fell apart during the interview. 
One week later LaPena, still extremely nervous, contacted Det. Lee to tell him that the
person who killed Mrs. Krause was an individual identified only as “Charlie the knife
from Chicago.”  Telephone records admitted into evidence revealed that one or two days
after the murder, Weakland and his wife called LaPena’s residence from the Windsow
Hotel in Lake Havasu, where they spent a day or two.

From the evidence presented at the evidentiary hearing, we conclude that LaPena
has failed to show that counsel was deficient in pursuing the alleged Krause-Weakland
connection; even if counsel was deficient, LaPena failed to show prejudice under
[Strickland v. Washington, 466 U.S. 668 (1984)].  Having concluded that LaPena was
properly convicted at his 1989 trial, we affirm the district court’s denial of LaPena's
motion to dismiss the charges against him.
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LaPena, 114 Nev. at 1174, 968 P.2d at 759-60 (emphasis added); see also id. at 1167 (pointing out that

LaPena’s trial counsel extensively cross-examined Weakland regarding the inconsistencies between his

testimony and the findings of the coroner); Answer (ECF No. 40), pp. 25-34 (respondents’ summary of

evidence incriminating LaPena).

With respect to a claim that there was insufficient evidence presented at trial to support a state-

court conviction, the role of the federal court is to determine whether, “after viewing the evidence in the

light most favorable to the prosecution, any rational trier of fact could have found the essential elements

of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979). “The

reviewing court must respect the province of the jury to determine the credibility of witnesses, resolve

evidentiary conflicts, and draw reasonable inferences from proven facts by assuming that the jury

resolved all evidentiary conflicts in a manner that supports the verdict.”  Walters v. Maass, 45 F.3d

1355, 1358 (9th Cir.1995) (citation omitted).

Here, while there was conflicting evidence at trial, and while Weakland, one of the prosecution’s

main witnesses, was subject to significant impeachment, there was plainly sufficient evidence from

which a rational trial of fact could have found that LaPena hired Weakland to kill Hilda Krause.  The

state court’s denial of the claims asserted by LaPena as Grounds 4 and 9 of his federal habeas petition

was not contrary to, or an unreasonable application of Jackson, or any other clearly established federal

law, as determined by the Supreme Court of the United States, and was not based on an unreasonable

determination of the facts in light of the evidence presented.  See 28 U.S.C. § 2254(d).  The court will

deny habeas corpus relief with respect to Grounds 4 and 9.

Ground 8

In Ground 8, LaPena claims that his federal constitutional rights were violated because he

received ineffective assistance of trial counsel.  Petition for Writ of Habeas Corpus, pp. 17-17Q. 

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court propounded a two prong

test for analysis of claims of ineffective assistance of counsel:  the petitioner must demonstrate (1) that

the defense attorney’s representation “fell below an objective standard of reasonableness,” and (2) that

13
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the attorney’s deficient performance prejudiced the defendant such that “there is a reasonable probability

that, but for counsel's unprofessional errors, the result of the proceeding would have been different.” 

Strickland, 466 U.S. at 688, 694.  A court considering a claim of ineffective assistance must apply a

“strong presumption” that counsel’s representation was within the “wide range” of reasonable

professional assistance.  Id. at 689.  The petitioner’s burden is to show “that counsel made errors so

serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth

Amendment.”  Id. at 687.  And, to establish prejudice under Strickland, it is not enough for the habeas

petitioner “to show that the errors had some conceivable effect on the outcome of the proceeding.”  Id.

at 693.  Rather, the errors must be “so serious as to deprive the defendant of a fair trial, a trial whose

result is reliable.”  Id. at 687.

Where a state court has adjudicated a claim of ineffective assistance of counsel under Strickland,

establishing that the decision was unreasonable under AEDPA is especially difficult.  

See Richter, 562 U.S. at 104-05.  In Richter, the Supreme Court instructed:

The standards created by Strickland and § 2254(d) are both highly deferential,
[Strickland, 466 U.S. at 689]; Lindh v. Murphy, 521 U.S. 320, 333, n. 7, 117 S.Ct. 2059,
138 L.Ed.2d 481 (1997), and when the two apply in tandem, review is “doubly” so,
[Knowles v. Mirzayance, 556 U.S. 111, 123 (2009)].  The Strickland standard is a
general one, so the range of reasonable applications is substantial.  556 U.S., at 123, 129
S.Ct. at 1420.  Federal habeas courts must guard against the danger of equating
unreasonableness under Strickland with unreasonableness under § 2254(d).  When 
§ 2254(d) applies, the question is not whether counsel’s actions were reasonable.  
The question is whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standard.

Richter, 562 U.S. at 105; see also Cheney, 614 F.3d at 994-95 (acknowledging double deference

required with respect to state court adjudications of Strickland claims).

In LaPena’s first state habeas action, the state district court held an extensive evidentiary hearing

regarding LaPena’s claims of ineffective assistance of counsel.  See Exhibit N (transcript of evidentiary

hearing).  The state district court granted LaPena relief, but the Nevada Supreme Court reversed,

denying LaPena’s claims of ineffective assistance of counsel.  See LaPena, 114 Nev. at 1165-74, 968

P.2d at 754-60. This court finds the Nevada Supreme Court’s exhaustive analysis of LaPena’s claims
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of ineffective assistance of counsel to be objectively reasonable.  See id.  

The state court’s denial of the claims asserted by LaPena as Ground 8 of his federal habeas

petition was not contrary to, or an unreasonable application of, Strickland, or any other clearly

established federal law, as determined by the Supreme Court, and was not based on an unreasonable

determination of the facts in light of the evidence presented.  See 28 U.S.C. § 2254(d).  The court will

deny habeas corpus relief with respect to Ground 8.

Ground 10

In Ground 10, LaPena claims that the State withheld exculpatory material from the defense. 

Petition for Writ of Habeas Corpus, pp. 21-21E.  Specifically, he appears to claim that the following

materials were withheld:  (a) contents of a New Jersey interview of Costanza by Detective Lee; (b)

contents of a Florida interview of Costanza by Detective Lee; (c) contents of a prison interview between

Weakland and Detective Lee, and an accompanying statement made by Weakland; and (d) information

regarding favors provided to Weakland in exchange for his testimony.  Id.

Respondents state that this claim has been exhausted in state court, and that the Nevada Supreme

Court denied the claim in its 1996 decision, without discussion.  Answer, pp. 53-54.

This court concludes that LaPena’s Brady claims have no merit, and that the state court’s denial

of them was objectively reasonable.

Regarding the first two categories of material allegedly withheld by the prosecution --

information about interviews of Constanza -- LaPena makes no specific allegations regarding the

materiality of the allegedly withheld information, and there is no showing in that regard in LaPena’s

briefing of the claims.  LaPena has not proferred any evidence showing what exculpatory information

was allegedly withheld and what bearing it would have had on his trial.  LaPena does not show that

anything allegedly withheld from the defense regarding Detective Lee’s contacts with Costanza was

material, such that, had the evidence been disclosed to the defense, the result of the proceeding would

have been different.  See Bagley, 473 U.S. at 682.

. . .
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Similarly, with respect to the third and fourth categories of material  allegedly withheld by the

prosecution -- information about Weakland -- the court discerns no clear allegation, no argument in

LaPena’s briefing, and no proffer of any evidence, that there was any exculpatory information 

concerning Weakland withheld from the defense.

Furthermore, one of the prosecutors on LaPena’s case testified, at the evidentiary hearing in state

court, that the prosecution maintained an open file policy, and handled LaPena’s case like any other. 

See Exhibit N, pp. 699-706.  He testified that the prosecution withheld no evidence from the defense. 

See id.

This court finds that the Nevada Supreme Court’s denial of the claims asserted by LaPena in

Ground 10 of his federal habeas petition was not contrary to, or an unreasonable application of, Brady,

or any other clearly established federal law, as determined by the Supreme Court, and was not based on

an unreasonable determination of the facts in light of the evidence presented.  See 28 U.S.C. § 2254(d). 

The court will deny habeas corpus relief with respect to Ground 10.

Certificate of Appealability

The standard for issuance of a certificate of appealability calls for a “substantial showing 

of the denial of a constitutional right.”  28 U.S.C. §2253(c).  

The Supreme Court interpreted 28 U.S.C. §2253(c) as follows:

Where a district court has rejected the constitutional claims on the merits, the showing
required to satisfy § 2253(c) is straightforward:  The petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional claims
debatable or wrong.

Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also James v. Giles, 221 F.3d 1074, 1077-79 

(9th Cir. 2000).  The Supreme Court further illuminated the standard in Miller-El v. Cockrell, 

537 U.S. 322 (2003).  The Court stated in that case:

We do not require petitioner to prove, before the issuance of a COA, that some jurists
would grant the petition for habeas corpus.  Indeed, a claim can be debatable even
though every jurist of reason might agree, after the COA has been granted and the case
has received full consideration, that petitioner will not prevail.  As we stated in Slack,
“[w]here a district court has rejected the constitutional claims on the merits, the showing
required to satisfy § 2253(c) is straightforward: The petitioner must
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demonstrate that reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrong.”

Miller-El, 123 S.Ct. at 1040 (quoting Slack, 529 U.S. at 484).

The court has considered LaPena’s claims in Grounds 1, 2, 3, 4, 8, 9, and 10, with respect to

whether they satisfy the standard for issuance of a certificate of appeal, and the court determines that

none of his claims do.  The court will deny LaPena a certificate of appealability.

IT IS THEREFORE ORDERED that respondents’ Motion for Substitution of Respondent

(ECF No. 142) is GRANTED.  The clerk of the court shall update the docket in this case to reflect that

Adam Paul Laxalt is substituted for Frankie Sue Del Papa as the respondent Attorney General of the

State of Nevada.

IT IS FURTHER ORDERED that petitioner Frank Ralph LaPena’s Petition for Writ of Habeas

Corpus (ECF No. 7) is DENIED.

IT IS FURTHER ORDERED that petitioner is denied a certificate of appealability.

IT IS FURTHER ORDERED that the clerk of the court shall enter judgment accordingly.

Dated this 11th day of May, 2015.

                                                      
RICHARD F. BOULWARE, II
UNITED STATES DISTRICT JUDGE
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decided: 12 I 7 / 9 8 . Have all of the grounds stated in this petition been presented to the, 

state supreme court? .JL Yes _No. Ifno, which grounds have not? Not Applicable (l!q:/A) 

Date you are mailing (or handing to correctional officer) this petition to this court: ---"/ __ .J..l--1.,_ 

Attach to this petition a copy of all state court written decisions regarding this convictio 
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6. Is this the first federal petition for writ of habeas corpus challenging this conviction? JL Yes 

No. If no, what was the prior case number?-------· And in what court was the 

prior action filed? ___________________________ _ 

Was the prior action _ denied on the merits or __ dismissed for procedural reasons ( check 

one). Date of decision: __ ._/ __ ._/ __ . Are any of the issues in this petition raised in the 

prior petition? _ Yes No. If the prior case was denied on the merits. has the Ninth 

Circuit Court of Appeals given you permission to file this successive petition? _ Yes _ No. 

7. Do you have any petition, application, motion or appeal ( or by any other means) now pending in 

any court regarding the conviction that you are challenging in this action? JL Yes _ No. 

If yes, state the name of the court and the nature of the proceedings: Nevada Supreme 

Court, Case No. Appeal from denial of writ of habeas corpus. 

8. Case number of the judgment of conviction being challenged: c59791 

9. Length and terms of sentence(s): Life w/o on Count I; 30 years count r I. concurrent 
to Count I 

10. Start date and projected release date: May 20, J 989, none 

11. What was (were) the offense(s) for which you were convicted: Murder-Count I, and 

Robbery witb Use of a Deadly weapon Count II 

12. What was your plea? _ Guilty _x_ Not Guilty _ Nolo Contendere. If you pleaded guilty 

or nolo contendere pursuant to a plea bargain, state the terms and conditions of the agreement: 

13. Who was the attorney that represented you in the proceedings in state court? Identify whether 

the attorney was appointed, retained, or whether you represented yourself pro se ( without counsel). 

Name of Attorney 

arraignment and plea es car B. Goodman & Douglas Crosby 

trial/guilty plea Harry Reid 6s Bruce A J verson 

sentencing H:.:.a=-=-r.=..r.v--.:.R1,,;;e,..i;..:;d=---------------
R i cha rd Wright & Louis Weiner ( 1977) 

direct appeal car;mine'CoJuc:ci &·Gar~ Gow:m- ;-< J 989} 

1st post-conviction petition David Scb; eek 

appeal from post conviction Davi d sch i e ck 

2nd post-conviction petition Carmine Colucci, Pro Bono 

appeal from 2nd post-conviction ca rm i n e co 1 u cc i 
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eff.1/97 2 

Appointed Retained Pro se 

...JC_ 

_x_ 

_x_ 

APP. 112



Case 2:00-cv-00960-RFB-NJK   Document 7-397800   Filed 09/19/00   Page 3 of 94• • 
State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND! 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

_______ F_o__,.u..,.r_t_e_e_n_t_h __ Amendment right to the United states Constitution, 
('Inability of defense to secure the attendance of a crucial 

based on these facts: material witness; refusal of trial judge to allow investi­
gator funds and access to secure his attendance or deposition) 

1) On August 31, 198 3, the Nevada Supreme Court ordered the State to 

produce the Name and Whereabouts of a Confidential Informant ( C. I.) ( later · 

identified as JOSEPH COSTANZA a.k.a. JOEY STARR), or incur a dismissal. The 

Court also r!:,!_cognized r poted- and __ sta_ted that: a) the transcript of the grand 

jury proceedings which resulted in the indictment contains statements by 

Weakland manifesting confusion as to the parties involved in the murder and 

the informant has advised police of statements by Weakland which are inconsistent 

with Weakland' s testimony before the grand jury and his testimony in the prior 

pcaceediogs· b) tha;t., tbe significance af tbe informer's testimony is man­

ifest for Petitioner to be able to cross-examine Weakland based on the factors 

cited above; e) that_ the value and importance of the potential testimony of 

the informant was necessary for a fair determination of the issue of guilt or 

innocence in this case and that d) the Defendant had a right to inform the jury 

of those facts from which they could determine the informer's credibility; 

The Court also made specific Conclusions of Law regarding Petitioner's 

constitutional rights when. the Court concluded_."Deni_al of _Petitioneis' s rj,_gjlt 

of effective cross-examination would be constitutional error of the first 

magnitude and, because Petitioner's right to prepare for.trial and to 

cross-examine witnesses " against him ••• the error was of constitutional 

magnitude (Record on Appeal) R.O.A. P. 898-899; ff. 686,688; See also 
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GROUND ONE 

SUPPORTING FACTS: 

(CONTINUED) 

• • Appellant's Opening Brief (A.O.B), at P. 7-8 & 25-26, 6/25/90 and 

Appellant's Reply Brief (A.R.B.), at P. 10, 12/24/90. 

2) On October 1 7, 198 3, the State provided the address of the C. I. as 

located at 341 Sanford Avenue, Lynhurst, New Jersey. On October 5, 1984, 

Petitioner's Motion to take the Deposition of the Out of State Witness was 

denied by the District Court for financial reasons. 

3) On October 22, 1985, the Nevada Supreme Court concluded that in their 

prior order of August 31, 1983, they expressly recognized the manifest 

"significance of Costanza's testimony" and also held and ordered that there 

would be no financial restraints to be imposed upon the Petitioner since 

petitioner cannot be denied meaningful access to a crucial defense 

witness solely on the basis of such considerations (R.O.A. P. 1318, at 1319-

1320); (AOB, at P~·8, 6/25/90; ARB, atP. 8, 12/24/90;:RAB...-AOll, at P. 54, 10/1/97) 

4) On January 2, 1985, Counsel Gary Gowen, personally went over to the 

District Attorney's Office and requested prosecutor Mel Harmon's help in 

placingtheC.I. in the (N .c.r.c.) System and Mr. Harmon refused to involve 

his office in assisting Petitioner to secure the presence of the C. I. because 

the C. I. was nov the defense's witness, not the prosecutions, where he also 

admitted at a January 16, 1985, hearing that: "the informant was a defense 

witness and it vas for them to secure Mr. Costanza's presence not the state". 

(R.O.A. 1370-1374; A.O.B., at P. 12, 6/25/90). Counsel Gowen after being 

denied by Mr. Harmon in securing the presence of the C. I. then enlisted the 

aid of the LVMPD to register the trial court's Material Witness Warrant in the 

N.C.I.C. System. (A.R.B., atP. 4, 12/24/90&R.O.A.1171-1174; 1370-1381) 

5) On January 15, 198 5, the LVMPD advised Mr. Harmon the C. I. was arrested 

pursuant to the court's warrant and was "ordered" by Mr. Harmon to release the 

matter to the District Attorney's Office and to "discontinue" all further 

involvement (R.O.A. 1223-24; A.R.B., at P. 5 & 11, Affidavit of Detective HATCH) 
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GROUND ONE 

SUPPORTING FACTS: 

eoNTINUED) 

6) On January 15, 1985, Mr. Harmon dispatched two (2) of hjs jnvestig:atars 

to the State of Florida without the necessary rectified documents to defeat 

the c.r.s habeas corpus petition(A.O.B., at P. 12, Lns 24-25, 6/25/90; and 

A.R.B., atP. 5-6 &11, 12/24/90; R.O.A. 1171-1174; 1370-1381). 

7) The District Attorney's investigators did arrive before the C. I. s 

habeas corpus hearing, obtained an interview with the C. I. and actually 

attended the c.r.s habeas corpus hearing. (A.R.B., at P. 12, 12/24/90) 

8) The Florida Court discharged the c. I. at the hearing because there were 

no proper documents from the State of Nevada presented to that Court to show 

the authority for the c.r.s arrest and detention(A.R.B., at P. 12, 12/24/90) 

9) District Judge Michael Wendell made a specific factual finding on the 

importance and necessary testimony of eestarilza and another witness when he 

held: that: " ••• Joseph Costanza ... and Wi 11 iam Edward Johnson ••• are each 

material and necessary vi tnesses for the defense, and whose testimony cannot 

be duplicated or substituted vith any other evidence or testimony" (R.O.A. 

848 and A.R.B., at P. 9, 12/24/90} 

10} District Judge Thomas Foley also made .. specific factual findings on 

Costanza's importance as a defense witness, when on March 20, 1987 ,recog,nizing 

in his order the following facts: "There exists no other available evidence 

'which could replace' the evidence vi thin the 'lcnovledge • of the C. I. " . That 

order iti::an attempt to take the C. I.' s deposition anywhere he could be found 

aJ sa beJ d: That order represented Petj ti oner's third attempt to obtain service 

upon the C. I.; the C. I. had intentionally avoided process under the Uniform 

Act to Compel his attendance; the c. I. had personal knowledge of admissions 

through conversations he had with Mrs. Krause's murderer (i.e. Gerald Weakland) 

the C. I. had provided the police vith information regarding the admissions of 

Mrs. Krause's murderer. (Ro.a.A. 1247-1248 and A.R.B., at P. 9, 12/24/90) 

11) On a.E)pecl:1, · Pet i t~oner argued aps ~mitte-d :~~"c_i~~q f~~:t.~ t.e SU§>Ro1;t 
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GROUND ONE 

SUPPORTING FACTS: 

.NTINUED) 

his claim it was the State, not Petitioner, who was responsible for the loss 

of Costanza at the Florida hearing due to the fact Counsel Gowen had actually 

provided the prosecutor vi th the proper documents to extradite Costanza 

back to ll'evada if arrested under the warrant, i.e. 1) The Di strict Attorneys 

Office unilaterally ordered the LVMPD to withdraw from handling the routine 

matters of Costanza's arrest(R.O.A. 1223-1241) ; 2) the two investigators 

were not given the proper documents to extradite Costanza bac'k: to this State, 

despite, a) Mr. Harmon talked to the Florida District Attorney prior to 

Costanza's hearing and b) the investigators actually interviewed Costanza 

before his habeas hearing and actually attended his hearing, thus a reasonable 

mind could conclude the District Attorney's Office's .(D..A..O.) interference 

was intentional since they made no efforts to secure a copy of the warrant by 

other means i.e. (Federal Express/Teletype/Fax or for a continuance to secure 

the;_dacum·ents to secure Costanza's extradition (A.O.B., at P. 11-12, 6/25/90; 

A.R.B., at P. 4-5-6--11 & 12, 12/24/90). 

12) On appeal, Petitioner offered authority to support this argument 

(A.R.B., at P. 12, 12/24/90) 

13) On appeal, Petit ion er fairly presented specific and detailed facts to 

the\Nevada Supreme Court as to vhy the prosecution did not want C. I. Costanza's 

attendance and in essence caused his loss as a witness through no fault of the 

defense because €os.t:a.n1za 's testimony would have impeach We!akland, Robert Webb, 

(WEBB:) , Thomas Boutwell (BOUTWELL) and Gail Weakland Hodges' (HODGES), 

testimony and that the prosecution had also not provided Petitioner's 1974, 

Counsel Oscar Goodman and Douglas Cros"qy .wi:th,pb~l·h::e qrp,oirts w:hi·ceh oon.c,e.r:l}jed 

c. I. Costanza during the preliminary hearing stages of this case. (A.O.B. , at 

Pgs. 12-13-14-15-16 & 17). 

14) On appeal, Petitioner argued in view of the D.A, unilaterally ordering 

the LVMPD to withdraw from further participation in handling the routj oe matters 
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GROUND ONE 

SUPPORTING FACTS: 

of Costanza's Florida arrest, that office must take responsi bi 1 i ty for the 

loss of Costanza as a witness (A.R.B., at P. 5, 12/24/90; R.O.A. 1223-1241) 

15) On March 29, 1974, on the day WEAKLAND gave a statement regarding the 

homicide detective Avants requested to a fellow officer to drop charges 

against Costanza's nephew (O'erry Costanza) because of Costanza's assistance 

in a homicide investigation (A.R.B., at P. 13-14, 12/24/90; R.O.A. 921-922) 

16) On March 17, 1987, the State objected to the amount of money to provide 

Petitioner's investigator to locate and service the c.r. with a certified 

warrant and the Court ordered it would not spend another nicl<:el to have the 

said investigatorgobacl<:andgettheC.I. (A.R.B., atP. 3, 12/24/90); and on 

Aprti 2b 1988, the trial court again stated in would not undertalce to give 

Petitioner's defense another dime to get the c.r. 

17) On October 18, 1988, the trial court ordered that Petitoner, his counsel 

and investigator were now precluded from even contacting the C.I. when the court 

ordered: "MR. HARMON, I alli denying any attempt by them to mess with Mr.Costanza" 

(A.O.B., at P. 9, 6/25/90; A.R.B., at p. 8, 12/24/90; R.O.A. 2463, Lns 23-24) 

18) On November 22, 1988, the trial court in a "written order" denied 

financial investigative funds to obtain the C. I. as well as funds to obtain 

Petitioner's other two out of state witnesses which was against the previous 

order issued by Judge Michael Wendell. 

19) On May 8th, 1989, the triala:ourt denied Petitioner's Motion For Fees 

For Investigator and denied Petitioner "access" to obtain the c.r. 's testimony. 

and again on May 9th, 1989, the trial court signed an order stating; 11 IT IS 

FURTHER ORDERED that none of the monies approved herein may be used for the 

purpose of locating JOSEPH COSTANZA , or in any way producing Mr. Costanza as 

a defense vi tness" 

20) On appeal, Petitioner argued the trial court had violated the appellate 

order that is not only the law of the case but the principle of rule of law as 
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SUPPORTING FACTS: 

jONTINUED) 

well. That it contravened the Nevada Supreme Court's previous ardecs aod 

further actually hindered the 'access• by the defense to the only witness who 

could really impeach WEAKLAND. Petitioner also argued that the fa j 1 ure to 

secure the attendance of a witness thiis Court has already held to be a major 

important witness has caused a miscarriage of justice violating petitioner's 

right to due process of law and requested the appellate court to review the 

entire order granting the Petition for Writ of Mandate filed August 31, 1983, 

in order to:get the full impact of proceedings without Costanza (A.O.B., at P. 

9-10-11, 6/25/90) 
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Exhaustion of state court remedies regarding Ground 1: 

"' Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court'? 

.JL Yes No. If no, explain why not: N A 

... First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes .....!.. No. If no, explain why not: N/A 

If yes. name of court: ___________ N_/_A ___ _ date petition filed ____ / ____ / __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_Yes No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes. did you raise this issue?_ Yes No. If no, explain why not: N/A 

... Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes _!_ No. If yes, explain why: N/A 

If yes. name of court: --------------­ date petition filed _ ___:../ __ ...:../ __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: N/A 

"' Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND2 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

_______ F ___ o_u_r_t-e_e_n_t_h __ Amendment right to the United States Cons ti tutio11 
( State withheld eocculpatory evidence before the Grand Jury 

based on these facts: to obtain a true bill and Grand Jury indictment) 
1) The State refused to confer the benefits of the plea bargain with 

Gerald Weakland until "after" his appearance before the grand jury (A.R.B., 

at P. 15, 12/24/90; R.O.A. 2334-2335) 

2) The State did not tell the grand jurors WEAKLAND received probation 

for his perSury counts and was assured that his probation would be terminated 

after two years good behavior to enhance his opportunity for parole (A.R.B., 

at P. 16, 12/24/90; J. · -~-
3) Grand jurors were also not told Parole Board Chairman, Bryan Armstrong, 

told WEAKLANJD "before" his grand jury testimony, that his prospects for 

parole would be enhanced if he took the stand and testified for the State. 

(A.R.B., at P. 16, 12/24/90; R.O.A. 1368-1369) 

4) The State also withheld the benefit of a separate plea bargain with 

State witness, IRWIN FISH (FISH) until after hi.s testimony against Petitioner 

before the grand j'ury (A.R.B., at P. 15, 12/24/90; R.O.A. 2169-2182) 

5) Grand jurors were not told Magistrate B. Mahl on Brown made a specific 

finding at Petitioner's 1974, preliminary hearing that FISH'S testimony was 

incredible and unworthy of belief and in a "written order" struck FISH'S said 

testimony from the record "as undeserying of belief" (A.O.B., at P. 26; 29 & 40, 

6/25/90). 

6) On appeal, Petitioner argued if WEAKLAND did not follow the State's 

version of the truth, they would have again charged him with perjury., or 

§2254-Fonn 
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SUPPORTING FACTS: 

• j 

e 
could have violated his parole because WEAKLAND could not be trusted 

to keep his part of the bargain; and further argued that FISH'S grand 

jury testimony and trial testimony should be stricken by the Court's 

consideration of the appeal (A.R.B., at P. 16-17-18 & 35; 12/24/90) 

7) On appeal, Petitioner argued the indictment against him is 

constitutionally and judicially infirm and should be dismissed (A.R.B., 

at P. 19, 12/24/90 

8) On February 1, 1983, Petitioner filed ''Points and Authorities 

in Support of Petition for Habeas Corpus" and cited United States Supreme 

Court authorities regarding the State withholding exculpatory evidence 

from the September 29, 1982, grand jury and also knowingly permitted 

witnesses to testify upon key and material facts and alerted the Court 

that the Franklin Rule violation was tantamount to prosecutorial 

misconduct; that WEAKLAND'S testimony is so incredible and so suspect 

that it is constitutionally defective to support any allegation of 

incrimination against Petitioner, and, Petitioner alerted the Nevada 

Supreme Court of these issues upon filing a notice of appeal of the 

District Court's denial of his application for habeas corpus petition. 

SA 
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Exhaustion of state court remedies regarding Ground 2: 

... Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

_lL Yes No. If no, explain why not: N A 

... First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes .lL No. If no, explain why not: N/A 

If yes, name of court: -----------=''NI.._/..;;.A ___ _ date petition filed __ ! ____ ! __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_Yes No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

... Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes .JL No. If yes, explain why: N A 

If yes, name of court: --------------­ date petition filed ____ / ____ / __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_Yes No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: N/A 

... Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? _ Yes _ No. If yes, 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. &,ummarize bri~fly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND3 

I allege that my state court conviction and/or sentence are unconstitutional, in Yiolation of my 

______ ___.F::..:o~u=r..:::t..:::e:.::e:.:.n.:.;t~h~- Amendment right to the United States Constitutio1; 

based on these facts: (Withholtaingp:ilf .~aullpat:ory Evidence from the Grand Jury 
and Prosecutor1al Misconduct) 

1) State failed to disclose WEAKLAND' S statements to the grand jury were 

materially inconsistent with his prior statements and other evidence known 

by the State: a} The January 18, and February 8, 1974, C. I. pol ice reports 

that refuted WEAKLAND' S grand jury testimony and prior statements as to the 

real parties involved in the homicide and the timing of the alleged murder 

contract where WEAKLAND claimed that: a) On January 4th, 1974, a Friday 

night, between 8:00 P.M. & 9:00 P.M. he went over to Rosalie Maxwell's house 

Maxwell answered the door and petitioner was present ; b) he was given One­

Thousand Dollars by Maxwell and entered into and conspired with Maxwell and 

Petit ion er to murder Hilda Krause; and that c) he first became aware of the 

lrrmatfi:on of the Krause's residence from a map given to him by Maxwell; d) that 

he first became aware what time Marvin Krause left for work; e) that he first 

became aware that a sea:arityvall had to be climbed; and f) that he first 

became aware that it had to be done on one of two days a week, a Monday or Friday, 

however, the two c.r. police reports state: a) the informant said WEAKLAND 

solicited him six veelcsbefnre the murder ; b) Weakland already knev the 

location Ofl bheKEIB'Use"'s residence as Weakland had a map; c) that a wall 

had to be climbed ; d) what time Krause left for work and what days of the week 

this could be done; e) that Hilda Krause was only to receive a beating and 

Marvin Krause a feined beating only enough to make it look good; and, f) two 

other individuals both football p1f_ayers and one named "TOM" were with WEAKLAND 
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(A.O.B., at P. 13-14 15 & 20, 6/25/90; A.R.B., at P. 22 23 24, 26:;.27 ,12/24/90) 

2) On appeal, Petitioner presented to the Court, WEAKLAND impeached his 

own grand jury testimony and original 1974, preliminary hearing testimony, 

when he testified before the Honorable Thomas O 'Donnel I on December 8. 198'3., that 

:nJiiEAKLAND-AGRF.BD C;hat:the pol.ice report of:Costclliz-a''s account of the facts 

was accurate, which statement is materially inconsistent with WEAKLAND'S 

story of the case." Petitioner argued WEAKLAND admitted that every fact 

that Costanza reported to the pol ice with regard to the Krause murder 'was 

true and correct•. (A.R.B., at P. 22, 12/24/90; A.O.B., at P. 25, 6/25/90) 

3) On appeal, Petitioner argued, WEAKLAND impeached his own grand jury 

testimony when he testified on December 8, 1983, making his account of the 

beginning of the murder plot consistent with Costanza's version. WEAKLAND, 

thus admitted; (a) That Weakland had talked to Costanza in the fall of 1973 

about the Krause robbery; (b) WEAKLAND had to climb a wall to get to the 

Krause residence; (c) the time Krause left for work and (d) that accomplices 

BOUTWELL, and WEBB ,were-with-WEAKLAND at the,;fall, 19]3 rHsc~ssiori(A-R.B. P.22) 

4) State failed to disclose police reports it knew existed also refuted 

Det. BEECHER AVANTS testimony of having made no connection between Costanza 

and the Krause murder until 1983. (A.R.B., at P. 21, 12/24/90; R.O.A. 922-925) 

5) State failed to disclose WEAKLAND did not tell Costanza he had been hired 

by MARVIN KRAUSE, his "first" choice of accomplices to commit this crime and, 

that Petitioner was his "third" choice ( A.R.B., at P. 23, 12/24/90;ROA 1072-73) 

6) On appeal, Petitioner presented to the Court, detailed specific undis-

puted facts constituting at that time "fifteen years" of prosecutorial mis-

conduct, to wit: 1) At WEAKLAND' s March 28-29, preliminary hearing for 

the Krause murder, the State had knowledge of and possessed the c.r. police 

reports that connected WEAKLAND to the Krause murderi (R.O.A. 1477); 2) When 

WEAKLAND provided one of his several accounts of the Krause murder on March 29, 
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SUPPORTING FACTS: 

1974, prosecutor Harmon, Metro Officers LEE and AVAN'T'S , each had personal 

knowledge at that time of Officer WHITNEY'S C. I. report and of LEE & LYONS 

report that were substantially at variance to WEAKLAND' S version of the murder 

(ROA P. 215-218; 239-240); 3) During Petitioner's May 8 to June 12, 1974, 

preliminary hearing, the State intentionally suppressed from the magistrate 

and Petitioner all the police reports which reported the existence of a C. I.; 

4) The LVMPD is guided and directed by the D.A. in the release and distribution 

of police reports of the investigations of crimes and an authorization memo­

orandum is required before "any police report is distributed to an accused or 

other person in a criminal matter (R.O.A. 1485-1486) ; 5) Prosecutor Harmon 

admitted having never issued said "authorization memorandum" or other direct­

ive regarding the circulation of the relevant pol ice reports ( ROA 2593); 6) the 

prosecutor failed to disclose he knew the c. I. and his alias of JOEY STARR, at 

Petitioner's 1974, prel im. hearing, despite having assured defense counsel 

of full disclosure. Nor did Det. AVAN'l'S reveal his several conversations with 

Costanza about the Krause murder prior to Petitioner's preliminary hearing and 

the same for Detective LEE (ROA 2313; 4303-4304); 7) The State since 1969, had 

al ways known C. I. Costanza was a. k .a:: •. ,J:OEY S'l'ARR , and AVANTS personally knew 

Costanza was known as JOEY STARR since March, 1974, and knew Costanza's brothers 

"FRANK" and Nick (ROA 993; 925 & 3977); 8) Prosecutor Harmon, testified erron­

eously on December 8, 1983, that he first became aware of the contents of C. I. 

police reports, shortly before or during Petitioner's first trial in March, 

1977, despite officials' (Woofter & Avants) testimony to the contrary(R.O.A. 

2348; 1479; 2614) ; 9) the prosecution since 1974, during Petitioner's prelim. 

hearing, knew from the C. T. reports that their witnesses WEAKLAND, WEBB, LEO 

SANDRA & GAIL WEAKLAND had testified falsely on a point relevant to their 

credi bi 1 i ty and the State failed to correct the false testimony ( ROA 97; 215-

218; 239-240; 1047; 2313; 3973-3977) ; 10) the September 29, 1982, grand jury 
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SUPPORTING FACTS: 

iONTINUED) e 
was not told about the contents of the C. I. police reports nor the oraJ conver­

sations Costanza made to AVAN'T'S and net, WHITNEY ( 97 · 2 J 5 2 J 8; 239-240; 2 313; 

3973; 1047); 11) Prosecutor Harmon admitted having full knowledge about the 

C. I. police reports and AVANTS' conversations with Costanza prior to the instant 

indictment (R.O.A. 2304; 2348-2349); 12) State did not disclose to the arand 

jury that GERALD AND GAIL WEAKLAND"S testimony regarding the "disposal II of 

Mr. Krause's "watch and ring" purportedly taken in the murder-robbery had 

been directly refuted by accomplice WEBB ~ho claimed to thrown them away. Nor, 

was the grand jiury informed that a search of Rosalie Maxwell's and Peti toner's 

house produced no "watch, ring or lead-lined gloves," which i terns were material 

to the case ; 13) that despite :ii ud icia 1 orders to do so, neither Detectives 

AVANTS or LEE produced any police reports of their personal conversations 

with Costanza and suppressed all information regarding these personal 

conversations with Costanza from the Petitioner and his attorneys (A.R.B., at 

Pgs 24-25-26-27 & 37, 12/24/90) 

7) Failed to disclose to the grand jury al.l'the concessions and benefits 

the State bestowed upon Weakland that: (1) the State had dismissed all 

charges against WEAKLAND k'1:dnapping Mr. Obenauer and shooting him in both his 

legs and leaving him out in the desert to die; (2) WEAKLAND was sentenced to 

"time served:W for the brutal assault and battery upon Jessie Bond; (3) that 

"damning letters"had been written to the parole board hy Mr. Harmon and AVANTS 

which coerced WEAKLAND into agreeing to testify against Petitioner; (4) that 

WEAKLAND was permitted to enter an "Alford Plea" to two counts of perjury and be 

given probation with the promise to terminate the probation if WEAKLAND behaved 

with the Judge's idea of proper conduct; { 5) the charge of robbery with the use 

of a deadly weapon in the Krause murder was dismissed and (6) the State had 

written a letter on September 28, 1982, to the parole board recommending the 

Board's consideration of WEAKLAND' 8 testimony before the Grand Jury, when 
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SUfPORTING FACTS: 

(CONTINUED) 

e e 
considering WEAKLAND' s parole application and other letters were written 

by various members of the police department and D.A. •s Office (A.O.B., at P.21-

22, 6/25/90; ROA 2155; 558; 559-576). 

8) On Appeal, Petitioner further presented evidence to the Court WEAKLAND 

committed additional crimes which he was not prosecuted for and the grand jury 

did not hear such as: (1) beating his wife, Gail Hodges causing her liver damage 

and two weeks hospitalization; (2) he hung his step-child by the neck with a 

belt and that a neighbor saved the child's life; (3) admitting to WEBB he 

murdered and buried a man behind his brother Leo ~eakland's home in the 

Sunrise area; (4) he beat numerous prisoners while in jail and in prison 

and had been an agitator and (5) he was involved in an escape plot where 

deadly weapons were to be used by prisoners (A.O.B., at P. 23-24, 6/25/90). 
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Exhaustion of state court remedies regarding Ground 3: 

.. Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

..!..... Yes No. Ifno, explain why not: N/A 

.. First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes No. If no, explain why not: N/A 

If yes. name of court: _______ N...:/_A _______ _ date petition filed __ ; __ ........ / __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_Yes No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N A 

If yes, did you raise this issue?_ Yes No. Ifno, explain why not: N/A 

.. Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes __!_ No. If yes. explain why: N/A 

If yes. name of court: --------------­ date petition filed _ __,_/ __ "'""/ __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

.. Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? 

explain: 

§2254-Form 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND.4 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

-------"'"'F~i=-f_..t.;.:h=----- Amendment right to the United States Constitution, 
(State failed to prove each and every element of crimes beyond 

based on these facts: a reasonable doubt & there was insufficient evidence of 
accomplice testimony) 

1) State failed to prove beyond a reasonable doubt that: (a) WEAKLAND 

met with Petitioner and MAXWELL at her home on January 4, 1974, a Friday night, 

between 8:00 P.M. and 9:00 P.M. (R.O.A. 2125-2128; 3012-3017; 4001-4006); 

(b) MAXWELL answered the door and Petitioner was present; (c) WEAKLAND was 

given $1,000. by MAXWELL and entered into a conspiracy with Petitioner and 

MAXWELL to murder Hilda Krause; (d) WEAKLAND first became aware of the location 

of the Krause residence from a map given to him by MAXWELL; (e) WEAKLAND first 

became aware·that a security wall had to be climbed to gain entry into the 

Krause home; (f) WEAKLAND first became aware of the time Marvin Krause left 

for work and, (g) WEAKLAND first became aware that the mutder·mast·be=done:,on 

one of two days, either a Monday or Friday (A.R.B., at P. 29-30; 12/24/90) 

2) The Court was asked to carefully ex.amine WEAKLAND' S_cross-Bxamination 

testimony :at t:}'\e May, 1989, trial that: "he met with MAXWELL and Petitioner 

on January 4th, 1974, a Friday night at approximately 8: 00 P. M. and entered 

into a murder contract with them to kill Hilda Krause and first learned about 

the Krause location; wall had to be climbed and details of Krause's work 

schedule, when Counsel pressed WEAKLAND for a final determination as to what 

date of the three ( 3) different dates he previously testified to was the actual 

date this alleged murder contract occured" , when WEAKLAND testified as follows:1 

Q. Do these refresh your recollection as to how long before January 14, 1974, 
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"" GROUND FOUR 

SUPPORTING FACTS: 

;... ., 
you allegedly met with Rosalie Maxwell and Frank LaPena at her Townhouse? 

A. Yes. Q. And how long was it? A. Ten days. Q. And that ten days was a Friday; 

was it not? A ••• Yes, it was (ROA P. 4003, Lns 12-25); Q. Thank you. I believe 

that it was at that time "at that meeting on January 4th, Friday, January 4th, 

approximately 8:00 P.M.", is when you received the "details", concerning who the 

victim was going to be, that he worked the early hours and that it should be 

doneonaMondayoraFriday; isn't that true, sir? A. Yes (ROAP. 4005, Lns 13-

25). On appeal, Petitioner presented Weakland' s impeached testimony to the 

Court through defense witness, Ms. Jean Crow, Personnel Director of Caesars 

Palace, who identified MAXWELL'S sign-in-work card which conclusively 

established that MAXWELL was at work between 6:00 P.M. January 4, 1974 and 

2:00 A.M. on January 5, 1974. (A.R.B., at P. 30, 12/24/90; ROA P. 3995-3998). 

3) On appeal, Petitioner argued Weakland' s testimony regarding the 

Friday night, January 4, 197 4 meeting with Petitioner and MAXWELL was totally 

impeached by WHITNEY' s police reports, by the Lee and Lyons police reports 

and by AVANTS testimony of conversations with Officer WHITNEY and Costanza 

(A.R.B., at P. 30, 12/24/90; R.O.A. 3995-3997; 215-218; 239-240). Petitioner 

also requested the Court to carefully examine the "precise date" of WEAKLAND' S 

testimony, where Counsel methodically closed all of WEAKLAND' S escape routes 

regarding the precise date he claimed to have met with Petitioner and MAXWELL 

to have first received the details of Krause home and routine. ( A. R. B, at 

P. 30, 12/24/90; R.O.A. P. 4001-4006). 

Petitioner further argued "In as much as the State has failed to prove that on 

January 4, 1974, a Fridayy night, between the hours of 8:00 P.M. and 9:00 P.M. 

an agreement was reached between Petitioner, WEAKLAND and MAXWELL for the 

murder of Hilda Krause and the State failed to disprove the defense testimony 

and exhibits which negated several of the essential elements of the crimes 

charged, the convictions cannot stand as a matter of law and Due Process 
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""' GROUND FOUR 

SUPPORTING FACTS: 

(A.R.B., at P. 33. 

I,• r 
1. '.· 

-NTINTJED) 

Petitioner also argued WEAKLAND "lied" to the grand 

jury and the trial jury and "lied" to the trial court in his direct examination 

on May 9, 1989, approximately 48 times regarding Petitioner and 20 times 

regarding the involvement of MAXWELL in the murder of Hilda Krause (A.R.B. 

at P. 29-30; R.O.A. 2125-2128; 3012-3107; 4001-4006) 

4) On appeal, Petitioner argued to the Nevada Supreme Court that 

WEAKLAND testified at trial he did not stab Hilda Krause in her neck 

area and did not believe he ever attempted to or in fact strangled Hilda 

Krause (A.O.B., at P. 34-35-36, 6/25/90; RAB-AOB, at P. 66,61f6B, :rlJ/1/97) 

5) WEAKLAND' S testimony that he gave the Krause ring to Petitioner and 

Krause watch to Costanza, was disproved when WEAKLAND'S testimony was 

impeached by State witness, WEBB, who testified that they disposed of the 

Krause watch and ring by throwing them in a trash can. WEBB'S testimony 

was corroborated by AVANTS who testified he searched Petitioner's home after 

he was arrested and did not find the watch or ring or any fruits of the crime 

(ROA 3977) and Costanza denied WEAKLAND gave him the watch, when AVANTS 

asked Costanza about such (A.R.B., at P. 31, R.O.A. P. 3981-3982). 

6) WEAKLAND gave false testimony to the trial court when he claimed: (a) 

he told Costanza about Petitioner's involvement in the Krause murder scheme; 

(b) that Petitioner had hired him to murder Hilda Krause; (c) that Joey 

Costanza knew Petitioner and, (d) Costanza had asked him about Petitioner 

numerous times when WEAKLAND had visited the "Little Italy Restaurant, as the 

trial judge read into the record a letter received from Costanza, with a copy 

mailed to Mr. Harmon, which stated in part, " ••• In regard to Frank LaPena, 

the convicted murderer, I do not know him, never met him and if I passed him 

on the street, I would not know him. (A.R.B., at P. 31-32, 12/24/90; 

R.O.A. P 4279; 4310-4312; 3074-3075). 

7) WEAKLAND told inmates, Edward Eckert, Bernard Ybarra and Charles 
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SUPPORTING FACTS: 

(CONTINUED) 

e e 
Cooper, that marvin Krause had hired him to kill his wife, and that Petitioner 

did not know anything about the murder plot also told Eckert he hated Petitioner 

and WEAKLAND testified falsely on May 18, 1989, when he claimed he had not told 

Eckert that he did not like Petitioner and never discussed the Krause murder with 

inmates Eckert, Ybarra or Cooper because that was taboo (ARB, at P. 32, 12/24/90 

ROA 4021-2 2; 4026; 2 8; 46; 49; Petitioner argued on appeal, State failed to prove 

beyond reasonable doubt every element of the crimes for which he was indicted 

A.R.B. , at P. 32 12/24/90. 

8) The record is silent of "any evidence" of i-Peti t1onen be!i"ng:':a member of 

the murder conspiracy in December, 1973, and is "void" of any competent evidence 

of any murder conspiracy involving Petitioner in January, 1974 ,ARB P. 38, 12/24/90 

9) Petitioner presented evidence before the trial and appellate court 

that a conspiracy to rob the Krause residence was first born in "early December 

1973, between WEAKLAND, BOUTWELL and WEBB, and that Petitioner was not a part 

of that conspiracy and the time of WEAKLAND' S claim of a conspiracy was clearly 

impossible (A.R.B., at P. 37-38, 12/24/90; R.O.A. 215-218; 239-240; 

3967; 97; 3973; 1047) 

10) The Nevada Supreme Court itself held they recognized in their 1983, 

Mandate Order the serious contradictions.o'f WEAKLAND and Costanza's 

versions of the murder and stated that WEAKLAND'S testimony before the 

grand jury and his prior testimony in the prior proceedings were 

inconsistent with Costanza's statements to police as to the real parties 

involved in the Krause murder (A.O.B., at P. 25-26, 6/25/90). 

11) At trial and on appeal, Petitioner asserted that there was insufficf.Pe:ht 

legal corroboration of WEAKLAND' S testimony to sustain a conviction such as: 

a) Petitioner and MAXWELLwere never connected to the proceeds of the 

Krause robbery; 

b) No corroborating evidence that WEAKLAND gave the Krause ring to Petit-
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GROUND FOUR 

SUPPORTING FACTS: 

(CONTINUED) 

e e 
ioner. State did not link Petitioner to the Krause ring via WEBB who said 

they threw the watch and ring into a garbage can and Avants searched the 

petitioner's house and found no ring or watch(A.O.B., at P. 38, 6/25/90) 

c) No corroborating evidence that WEAKLAND received a hand drawn map fcom 

MAXWELL on the 4th of January, 1974, which Ga i 1 Weakland could not 1 ink to 

Petitioner in any way (A.O.B., at P. 38, 6/25/90). 

e) No corroborating evidence that WEAKLAND received $1000 .00 from MAXWELL 

on January 4, 1974 between 8_:00 & 9:00 P.M •. WEAKLAND told Gail Weakland he 

(won the $1,000 .OO gambling) • Both WEAKLAND and GAIL WEAKLAND admitted he 

was a heavy gambler who borrowed money from Bi 11 Underwood and C. I. Joey 

Costanza. What Ga i 1 Weakland did with the money given to her by WEAKLAND in no 

way ties petitioner to this money or these crimes (A.O. B., at P. 37-3 8, 6/25/90) 

f) Irwin Fi sh' s testimony cannot be used to corroborate WEAKLAND' S as 

Fish's testimony was stricken as a matter of law by Justice ofi the Peace B. 

Mahl on Brown who factually determined Fish's testimony was incredible and 

underserving of believe (A.O.B., at P. 26; 29 & 40, 6/25/90; A.R.B., at P. 35, 

12/24/90) 

12) On appeal, Petitioner argued the alleged conspiracy had never been 

independently shown to exist and the indictment and subsequent conviction 

were not lawfully obtained (A.O.B., at P. 40, 6/25/90) 
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• 

Exhaustion of state court remedies regarding Ground 4 

.. Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

L Yes No. Ifno, explain why not: N/A 

.. First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes L No. If no, explain why not: NI A 

If yes, name of court: ----"""'N"""'/_A _________ _ date petition filed ____ / ____ / __ 

Did you receive an evidentiary hearing? _ Yes _ No. Did you appeal to the Nevada Supreme 

Court?_ Yes _ No. If no, explain why not: N / A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: _N_/_A _______ _ 

.. Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes -1L No. If yes, explain why: 

If yes, name of court: 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

N/A 

date petition filed ____ / ____ / __ 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: N/A 

.. Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes, 

explain: N / A 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND•~ 

I allege that my state court conviction and/or sentence are unconstitutional, in Yiolation of my 

_______ F_i_f_t_h ____ Amendment right to the United States Cons ti tut ion. 

based on these facts: (The District Court restriction of the cross-examination of 
Gerald Weakland deprived Petitioner of a fair trial) 

At trial the prosecution attempted to lend respectability to 

WEAKLAND by implying that he now possed good values and waoted ta do 

what was right for himself and his familt' {R,O.A. P, 3051, Lns 1-12) 

Since tbe evidence against Petitioner bad never been considered 

overwhelming and WEAKLAND had recently obtained another felony 

conviction for a brutal attack upon a prison supervisor, Petitioner 

had a right to examine WEAKLAND regarding his role in the murder of 

inmate Lloyd Paulette in order to determine WEAKLAND'S propensity 

to kill people simply for the pleasure of taking life witbaut tbe 

expectation of financial reward. The jurors were entitled ta bear 

all facts before them concerning WEAKLANQ'S cbaracter,reputatiao and 

WEAKLAND'S malignant and abandoned heart to wilfully and joyfully 

commit shocking crimes to others, including his wife, stepchild, 

and several jail and prison inmates. 

_ ___,.O=n~appeal, Petitioner argued the trial court abused its discretion 

in restricting Petitioner's cross-examination of WEAKLAND into his 

credibility, interest and "values" and the limitation violated 

Petitioner's right to confront his accusers. (A.R.B., at P.40-41; 

12/24/90). 
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Exhaustion of state court remedies regarding Ground 5: 

• Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

..L Yes No. If no, explain why not: NI A 

• First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

_ Yes ..JL No. Ifno, explain why not: N/A 

If yes. name of court: N/A date petition filed_----/ ____ / __ 

Did you receive an evidentiary hearing? _ Yes _ No. Did you appeal to the Nevada Supreme 

Court?_Yes No. If no, explain why not: N A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: N/A 

• Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

_ Yes _L No. If yes. explain why: N/A 

If yes. name of court: ________ N ......... A _________ _ date petition filed _____ / ____ / __ 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N A 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

• Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND 6 

I allege that my state court conviction and/or sentence are unconstitutional, in Yiolation of my 

________ F_i_f_t_h ___ Amendment right to the United States Constitution, 

based on these facts: 
(Trial Court refused to allow a jury instruction directly 
relating to Petitioner's theory of defense which was 
supported by substantial evidence) 

Petitioner requested end the tr i el judge denied defense Jury Instruction 

No. 101 2 which reed: "Drdinerily 2 the divorce of a testor revokes every 

benef i c i el devise, 1 egecy, or interest given to the testor' s for mer spouse 

in a will executed before the entry of the degree of divorce." Petitioner 

argued the motive of monetary gain was made en issue by the State which was 

not on 1 y denied by Petitioner, but el so, Petitioner showed that Mervin Krause 

had a much more realistic motive for murdering his wife then Petitioner could 

possibly had (A.R.B., et P. 42, 11/24/90). 

Petitioner presented subs tent i el evidence regerdi ng his theory of defense 

to support bis requested jury instruction such es: 

l] The contents of Metro Intelligence Officer Michael Whitney's C.I. 

witness report where Costanza dete i 1 s the edm i ss ions made in the presence 

of WEBB end BOUTWELL, Refer Ground Three, Paragraph 1, P. 7, cited above, 

(A.R.B., et P. 42-43, l~/24/90) 

2) The testimony of Mervin Krause et WEAKLAND' S March, 1974, pre 1 i mi nary 

hearing where Mr. Krause testified: a) he did not cell out to his wife or aid 

her after WEAKLAND end BOUTWELL left the crime scene; b) he did not touch, 

bend over or attempt to determine the severity of his wife's injuries (R.O.A. 

3761-3762, A.R.B., et P. 43, 12/24/90) 

3) Mr. Krause to 1 d Metro Officer Robert Keiser that his w i Fe had .been hurt, 
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GROUND SIXTH 

SUPPORTING FACTS: 

(CONTINUED) 

e • and upstairs and knocked out and made this admission despite the fact Hilda 

krause "had a knife sticking out in plain view out the mid-line of her back"; 

and he did not even telephone for an ambulance to rush his wife to a hospital 

(R.O.A. 3761-62-63; 3768; 3280; A.R.B., atP. 43, 12/24/90) 

4) J'udge Reynolds, Mrs. Krause's son by a former marriage testified his 

mother indicated she intended to divorce Marvin Krause and that if she divorced 

him he·'wotdd not 1'fcfv·e ~received~ tri'bnies through 'h€r e-st'aite. Her de.ath before 

a divorce enabled Marvin Krause to inherit a sizable estate. (A. R. B., at P. 43, 

12/24/90; R.O.A. 3701-3709) 

5) Gail Weakland' s testimony that WEAKLAND borrowed her car "two days prior 

to the murder" because he had to "meet someone very early in the morning before 

he left for work because he had a job to do for him." (A.R.B. ,at P. 43, I.2/24/90) 

See also, A.R.B., at P. 36 "Marvin Krause's work schedule called for him to 

depart his home at 4:30 A.M. to 5:00 A.M., whereas Petitioner's work schedule 

was at 8 :00 A.M.). 

6) The testimony of Mrs. earol Campbell, Krause's next door neighbor, 

was read into the record that during the summer of 1973, Mr. Krause had a 

young show-girl type of woman frequently visit him while his wife was out of 

town and this girl was not MAXWELL (A.R.B., at P. 43-44, 12/24/90) 

7) WEAKLAND confessed to prison inmates EltllWARD ECKERT, BERNARD YBARRA 

and CHlU~.LES COOPER that Marvin Krause had hired him to kill his wife(A.R.B., 

at P. 44, 12/24/90). See also, Ground Three, Paragraph 5, P. 7A, cited above) 

8) Marvin Krause made several other admissions of his hatred for his wife, 

and stated it was a shame Hilda Krause had not broke her neck instaed of her 

arm when she had previously fell down the stairs of their marital home (A.R.B. 

at P. 44, 12/24/90) 
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• • • 
Exhaustion of state court remedies regarding Ground 6: 

~ Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

X Yes No. lfno,explainwhynot: _________ N_/_A __________ _ 

~ First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes X No. If no, explain why not: _________ N_/_A __________ _ 

If yes, name of court: N A date petition filed-------

Did you receive an evidentiary hearing? _ Yes _ No. Did you appeal to the Nevada Supreme 

Court?_ Yes No. If no, explain why not: _______ N..;../_A __________ _ 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

~ Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes -1L No. If yes, explain why: N /A 

If yes, name of court: _____ N"""'/"--A ________ _ date petition filed ---'-/ ____ _ 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

~ Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes, 

explain: N/A 

§2254-Form 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND 7 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

_______ F_i_f_t_h ____ Amendment right to the United St ates Const it u ti O!l, 

based on these facts: (Trial Judge exercised actual bias and prejudice towards 
Petitioner prior to, during and after trial denying Petitioner 
his constitutional right to a fair and impartial trial) 

1) Prib:r tb :trial,, dri O,ctbber 22, 1985, the Nevada Supreme Court issued an 

Order mandating that there were to be no financial restraints placed on the 

defense which would interfere with their efforts to obtain the testimony of 

C. I. Joseph Costanza (APPELLANT'S SUPPLEMENTAL BRIEF, at P. 8, 10/11/90 )(A. S. B) 

2) On March 1 7, 1987; the t,rial Court examined, reviewed, intermeddled 

and then executed bis "own" oral orders against the doctrine and law of the 

case as set by the Nevada Supreme court October 22, J 985 , roaodate accer that 

no f inancia J restra i ots were ta be i ropasec upao Pet; t; acer to depose the C ·I· 

Costanza where the Court ordered: "Insofar as any other items, I will not 

allow one sou (sic) to be spent on Mr. Costanza until such time there is a 

showing that the Uniform Act is not enforceable in that state." "FURTHER, 

I' 11 not spend another nickel on Mr. Costanza to have Mr. Wysocki to go back 

to get him"., (A.O.B., atP. 9, 6/25/90; A.R.B., atP. 3, 12/24/90). 

3) On April 21, 1988, the trial court again stated it would not undertake 

to give Petitioner's defense another dime to get the C. I. 

4) On October 18, 1988, the trial court ordered that Petitioner, his counsel 

and investigator, were novprecluded fromevencontactinqC.I. Costanza, 

when the court ordered: "Mr. Harmon, I am denying any attempt by them to mess 

with Mr. Costanza." On appeal, Petitioner argued Judge Foley's order con­

travened the appellate ood~t 's previous orders and further actually hinder:ed 
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eff.1/97 

15 

APP. 140



Case 2:00-cv-00960-RFB-NJK   Document 7-397800   Filed 09/19/00   Page 31 of 94GROUND SEVEN 

SUPPORTING FACTS: 
e 

the access by the defense to the only witness who could really impeach WEAKLAND. 

(A.O.B., at P. 9, 6/25/90; A.R.B., at P. 8, 12/24/90) 

5) On November 22, 1988, the trial court again defied the previous mandate 

orders, when the court issued a "written order" denying financial investigative 

funds to Petitioner to obtain the presence and testimony of the C. I. for said 

trial, and, also denied financial funds for Petitioner to obtain his other two 

out-of-state witnesses which was against the previous order issued by Judge 

Michael Wendell. 

6) On May 8th, 1989, the trial court denied Petitioner access to obtain 

Costanza's testimony, and, again on May 9th, 1989, the trial judge signed an 

order stating: "IT IS FURTHER ORDERED that none of the monies approved herein 

may be used for the purpose of locating JOSEPH COSTANZA, or in any way producing 

Mr. Costanza as a defense witness." 

7) Prior to and after the May, 1989, trial, the district judge ordered the 

Petitioner to submit personal financial statements "from 1975 to the present 

date" (ROA 1743 & 175--1965) as the judge implied he wanted Petitioner to pay 

for attorney representation out of his own pocket. On May 1, 1989, the judge 

accused Petitioner of falsifing his personal financial statement, despite, 

the court knowing full well Petitioner was in prison during a substantial 

portion of the time and, after the trial, the district judge continued his 

attack on Petitioner contending said financial documents Petitioner provided 

were ludicrous (ROA P. 1786-1787; 4251, 11. 10-19; (A.S.B., at P. 9, 10/11/90) 

8) The district judge assisted the prosecution by imposing objections on 

behalf of the State even though the State had not verbalized an objection and 

Counsel had to respond to the way the court kept interceding on behalf of the 

State ( ROA P. 4029-4033) and further, the court ordered the State to file a 

response to a defense motion for investigator fees and for attendance of out of 

state witnesses after the State had ignored the motion and not bothered to 
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SUPPORTING FACTS: • 
to respond to said motion where the court stated to Mr. Harmon: "I need some 

opposition to these motions then." (A.S.B., at P. 9, 10/11/90; A.O.B., at P. 

9, 6/25/90). 

9) On appeal, Petitioner argued Judge Foley having already thwarted the 

Petitioner's attempts to secure Costanza's attendance at trial, also improperly 

permitted the State to elicit and use the false and unchallengeable testimony 

of WEAKLAND regarding a purported relationship between Costanza and Petitioner 

even though the appellate court had already recognized the extreme importance 

of Costanza's testimony and the judge's refusal to approve additional funds 

to secure Costanza's presence at trial(ROA P. 3074-3075; A.S.B., at P. 10-11, 

10/11/90) and Petitioner's constitutional rights to due process and a fair 

trial were violated. 

10) The trial judge became incensed when he judicially recognized that 

defense witness, Ms. Jean Crow, impeached WEAKLAND'S testimony 

regarding the date, time, and place of the alleged meeting with 

Petitioner and MAXWELL to hire him to commit a homicide and_,,_··"-------­

chastized defense counsel ·for pµrsuin9 the actual date of .. the._. ----·-··----- .. _ .. ·---.... ··--···-·-·--· ....... -··· . " --·-·-·--·-·------------- -·----
purported meeting .. ~hen th~ ~obrt statediuThe othe~r~t~h~1~·~ng_-~y~e~u~------

have now changed the testimony you elicited from him when you 

cross-examined him regarding the date when he went to see 

Rosalie Maxwell." The court judicially recognized Ms Crow's 

impeachment of WEAKLAND when he stated:"And am I to understand 

that you have testified to here is January 4th, 1974, that from 

6:00 p.m. there was a sign in and 2:00 a.m. a sign out? THE 

WITNESS: Correct (R.O.A. P. 3997-98; A.R.B., at P. 45-46,12/24/90) 

11) The trial judge failed to make any rulings or instructions regarding 

clearly false testimony of WEAKLAND stating he told Costanza of Appellant's 

involvement in the Krause murder, when compared to Costanza's several denials 
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SUPPORTING FACTS: e 
of ever knowing or meeting Petitioner, or having any knowledge of WEAKLAND 

ever having any connection to Petitioner (A.R.B., at P. 45-46, 12/24/90; 

(R.O.A. P. 4311-4313) 
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Exhaustion of state court remedies regarding Ground 7: 

... Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

...!.. Yes No. If no, explain why not: N/A 

... First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

Yes _!... No. If no, explain why not: N/A 

If yes, name of court: ______ N...,./_A _______ _ date petition filed------­

No. Did you appeal to the Nevada Supreme Did you receive an evidentiary hearing? _ Yes 

Court?_Yes No. If no, explain why not: N A 

If yes, did you raise this issue?_ Yes _ No. If no, explain why not: N/A 

... Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes _x_ No. If yes, explain why: 

If yes, name of court: A 

Did you receive an evidentiary hearing? _ Yes 

Court?_ Yes _ No. If no, explain why not: 

N/A 

date petition filed ____ / ____ / __ 

No. Did you appeal to the Nevada Supreme 

N/A 

If yes, did you raise this issue?_ Yes No. If no, explain why not: N/A 

... Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? _ Yes _ No. If yes, 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND a 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

________ s_1_·x_t_h ___ Amendmentrightto the United States Constitution, 

based on these facts: (Petitioner did not receive effective assistance of counsel 
at trial and on appeal) 

l)Prior to Petitioner's May, 1989, trial, he met with both his trial counsel 

and requested they interview and issue subpoena's on defense witnesses: 

Rosalie Maxwell; Gary E. Gowen, ESQ.; Melinda Swerigen; ,J[udge Addelair 

Guy; Justice E.M. Gunderson; Anthony Bruno; Otis McClinton; Tillman Banks; 

Metro Lt. Hal Miller; Camille Dixon; Brian Clayton; inmate Nathan Kimmel & 

Freddie Walker; Nurse Haley; Judith Hi 11, ESQ.; Frederick Pinkerton ESO,; 

and Michael Wysocki, Investigator. Petitioner also requested counsel to 

have Mr. Wysocki check the records at the County Clerks office fnr the years 

1973-1974, to provide evidence MAXWELL never initiated "any divorce" pro-

ceedings against her estranged husband, Donald Maxwell (Petition for P.C.R. 

NR S 1 7 7 • 315 ) at P • 6 7 - 6 8 , f i 1 e d June 3 , 199 3 ) • 

2) On June 3, 1992, Petitioner filed a Petition for post-Conviction Relief 

(P.C.R.) pursuant to NRS 177.315, which was denied by the District Court 

without an evidentiary hearing (E.H.). On November 24, 1993, in an order of 

remand, the Nevada Supreme Court remanded the case back for an E. H. citing 

in its Order Petitioner claimed the following: (1) WEAKLAND had a secret 

agreement with state law enforcement officials; (2) WEAKLAND committed 

perjury when he gave moral transformation testimony; ( 3) C. I. Costanza had 

information connecting WEAKLAND and Marvin Krause to the rriurder of Hilda 

Krause; ( 4) The state illegally suppressed vital evidence that connected 

Marvin Krause with the murder; ( 5) Costanza had a secret agreement with state 
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GROUND EIGHT 

SUPPORTING FACTS: • 
law enforcement officals; ( 6) state law enforcement officials committed 

perjury when they stated that they did not conceal evidence relating to 

Costanza; ( 7) appellant was denied his right to effective assistance of 

counsel; and ( 8) the reasonable doubt instruction which was given during the 

trial was constitutionally defective. The Court then held and made a factual 

finding when they concluded: "Having reviewed the record on appeal, we 

conclude that appellant's petition for P.C.R. raises claims supported by 

specific factual allegations which, if true, would entitle appellant to 

relief." 

3) The E. H. was held from October 16, 1995 to October 20, 1995, by the Honorable 

Gene Porter. At the conclusion of the E. H. both parties filed Post-Hearing 

Briefs. Petitioner Post-Hearing Brief contained the following grounds: 

1) La PENA did not receive effective assistance of counsel at trial and on 

direct appeal; 

2) LaPEN A was denied due process of law and a fundamentally fair trial 

(cumulative error) (a) A conflict of interest existed with respect to 

the trial judge and the reluctant witness Costanza; (b) The D.A. •s office 

interfered with c. I. Costanza; (c) Violation of the Order of the Nevada 

Supreme Court; (d) Use of false moral transformation testimony of WEAKLAND. 

3) The Court should grant the Motion to Dismiss filed by LaPEN A: 

4) The State withheld Brady material from the defense and violated the 

mandate of the Nevada Supreme Court: (A) The contents of interview con-

ducted by Chuck Lee in New Jersey that lasted "several hours" according to 

the memorandum prepared by Lee; ( B) 'l'he contents of the interview in 

Florida between Lee and Costanza; ( C) Contents of interview, taped and 

handwritten statement from WEAKLAND concerning Costanza ; (D) Failure to 

reveal additional favors done for WEAKLAND. On August 16, 1996, the 

District Court issued an Order granting the Petitioner's Petition for P.C.R. 
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SUPPORTING FACTS: 

IONTINUED) • 
4) Prior to agreeing to testify aga:dinst Pt:!tittoner before the 1982 grand 

jury and second trial, WEAKLAND demanded that the State agree not to write any 

more negative letters to the parole board and a written agreement was prepared 

and signed. These letters contained "specific derogatory" information about 

WEAKLAND and were the inducements for him to again change his story and testify 

against Petitioner. 

Trial Counsel was aware of the new deal struck by WEAKLAND for his testi-- ·· 

mony and had possession of the written documentation, and at the E.H. he could 

not offer any explanation as to why he could not use the information during his 

cross-examination and Counsel did not asl< a single question to WEAKLAND con­

cerning his grand jury deal and no effort was made to introduce the letters 

that were the subj·ect of the written agreement with the D.A. 'S Office (RESPON­

DFN T FRANK La PEN A'S ANSWERING BRIEF & CROSS-APPELLANT'S OPENING BRIEF, at P. 15;-

38 ;39 ( RAB-A OB, 10/1/97; 5 AA 899; 90t'.J-05} -I6' ROA 3006-3.t:05) 

5) Couns:e1 Ga~y Gowen., Who was app'oi:nted to repr·esient PetitionE2r after 

the case was reversed in 1982, and spent approximately 5 to 6 years as Counsel 

for Petitioner until removed from the case testified at the 1995 E.H. he 

would have used the agreement reached with the D.A. about the "poison pan" 

letters at trial and could thin'<: of no strategic reason not to use such infor­

mation at trial (RAB-AOB, at,F.'28, 10/1/97; 7 AA 1222). 

6) The Findings of Fact by the trial court specifically found that:, 11 13 11 

Evidence was available to trial counsel to impeach ••• WEAKLAND as he had once 

again negotiated with the State for his testimony and again changed his testi­

mony to receive a benefit. Trial counsel, Lamond Mills, admitted knowledge 

of the arrangement with the State and could articulate no strategic reason for 

not using the impeachment material. Due to the crucial nature of WEAKLAND' S 

testimony this failure had a greater impact than it would have had for a lesser 

important witness." ( RAB-AOB, at P. 38, 10/1/97; 9 AA 1579) • 
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SUPPORTING FACTS: 

rNTINUED) e GROUND EIGHT 

7) On appeal, Petitioner argued these fjndjngs by the t)istrict Court 

were fully supported by the record, and "not even addressed by the State" 

in its Opening Brief. 

8) Trial Counsel failed to recuse the Honorable Judge Thomas Foley despite 

a clear case of a conflict of interest and expression of animosity towards the 

defense as follows: 

a) C. I. Costanza retained Counsel George Foley to represent him in Nevada 

sometime "after" his arrest and release on the material witness warrant in 

Florida; 

b) George Foley was the brother of Judge Thomas Foley who was hearing 

Petitioner's retrial; 

c) Judge Foley subsequently heard motions and issues concerning efforts to 

locate and interview Costanza and uniformly ruled against the defense; 

d) Petitioner asked both Counsel Mills and Carter to recuse Judge Foley 

when he found out his brother George Foley was Costanza's attorney; 

e) Counsel Gary Gowen also informed both Mills and Carter of his concerns 

about Judge Foley and suggested they recuse the judge; 

f) Counsel Carter admitted at the October 1995, E.H., that the conduct of 

of Judge Foley in front of the jury during trial affected his ability to render 

effective representation for Petitioner; (RAB-AOB, at P. 25-26; 38-39,10/1/97) 

g) Judge Foley had refused further funds on Costanza in violation of the 

Nevada Supreme Court order, and most important issued an order denying the 

defense and Petitioner "access to Costanza as a witness for petitioner at his 

trial"; 

h) Counsel Gary Gowen testified at the October 1995, E. H. , after learning 

Costanza hired George Foley, he contacted George Foley and Foley told him that 

C. I. Costanza would never agree to be interviewed privately, and that "any 

interview would have to be arranged through 'Mel Harmon'"; ("RAB-AOB, at P. 26, 
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SUPPORTING FACTS: 

rNTINUED) 

10/1/97; 7 AA 1189; 1191-92; 8. AA 1332). 
• 

Petitioner argued in his Post-

Hearing Brief at P. 55, 2/6/96 , Counsel erred by not asking for the 

disqualification of Judge Foley when more than sufficient factual and legal 

cause existed to do so and Petitioner's prospects for prevailing at trial 

were severely impacted by the error of Counsel in this regard. 

9) Counsel failed to discredit the moral transformation testimony given 

by WEAKLAND at the second trial when the State asked him questions concerning 

his values as to why he was testifying today and WEAKLAND responded that since 

his family stuck by him through this whole thing he owed that to them and wanted 

to do what I s right. Evidence of WEAKLAND I s recent past was not fully and properly 

utilized to impeach WEAKLAND• S testimony as follows: 

a) In Petitioner's 1992, P.C.R. Petition, he submitted evidence obtained 

from Investigator Anthony Pi taro, to the trial court and on appeal, WEAKLAND 

had a credit line at Bally I s Grand Hotel in Reno, NV, that was suspended in 

June 1989, for issuing bad checks with insufficient funds while gambling at 

said hotel and that WEAKLAND issued five (5) additonal bad checks totaling 

($4,170) at the said Hotel in 1990. 

b) Testimony at the ©>ctober 1995, E. H., showed WEAKLAND while on parole 

had written bad checks or markers at Bally' s in Reno and had a bad customer's 

check at the Bonanza casino from April 4, 1989, that was still outstanding, 

(RAB-AOB, at P. 43-44, 10/1/97) 

c) Daureen Weakland testified WEAKLAND drank alcohol even thought it was 

violation of his parole; 

d) That WEAKLAND stole a shotgun while on parole; 

e) That WEAKLAND had written "bad checks" that "she" had to cover for him; 

f) That an incident of domestic violence occurred between her and WEAKLAND' 

g) In March, 1994, WEAKLAND was chargec'i with battery with use of a deadly 

weapon and robbery and subseqlilently acqui tt,ed -( RAB-AOB, at p:. i 3, 10/1/97) 
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h) That WEAKLAND while in prison would occasionally break into Dr. Mace 

Knapp's office, in his absence, and make long distance phone calls and, that 

one of the numbers was the 0 District Attorney". (RAB-AOB, at P. 28, 10/1/97) 

No questions were asked to impeach the moral testimony given by WEAKLAND 

as the reason he was testifying for the State. Substantial evidence existed 

to show that his values had not changed and that therefore his change of 

values could not be a reason for his testimony ( RAB-AOB. at P. 43-44 .10/1/97) 

Specific evidence was available to show WEAKLAND was first paroled in 1988 

and he went right back to his lifestyle of drinking and gambling and up to and 

including the time of the E. H., WEAKLAND' S behavior had not changed as he was 

fairly constantly in trouble with the law ( 5 AA 925; 876-881). 

The trial court found that an investigation into WEAKLAND' s recent past 

prior to his trial testimony would have revealed significant information to 

impeach WEAKLAND at trial. That WEAKLAND'S activities in prison and while on 

parole could have established that he could not be believed, and without the 

jury believing substantial portions of the testimony of WEAKLAND, LaPena 

could not have been convicted. 

iO) On appeal, Petitioner argued the Findings by the District Court that 

should have been impeached by the incidents recently occuring before his 

testimony and while on parole is fully supported in the record and the Findings 

and Order of the District Court should therefore not be disturbed (RAB-AOB, at 

P. 44, 10/1/97) 

11) Whem,qiuestrld>netl,by Oounsel David Schied-<:, ati the 'J:995, EH that related 

to Weakland• s May, 1989, trial testimony that his values had changed and that's 

why he was testifying, Petitioner testified that: 

a) He had personal knowledge of what Weal{land 's "values" had been while in 

prison and that Weakland' s values had not changed; 

b) Weakland worked for the Aryan Warriors in that he beat up people for them 
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GROUND EIGHT. (CONTINUED) 

S~PORTING FACTS: e • and that's what he loved to do; 

c) Weakland was the biggest drug dealer at NSF; 

d) Petitioner had obtained an affidavit from inmate Freddie Walker, who 

would have testified he sold drugs for Weakland to the Blacks and in return 

Walker received free drugs; Weakland sold drugs to the whites; 

e) When pressured by the Aryan Warriors they wanted a cut of Weakland' s 

dope business, set them up with drugs and then snitch them off. (RAB-AOB, at 

P.30, 10/1/97) 48 AA 1309) (LaPEN A E.H. testimony at P. 624-625). 

12) Petitioner testified Weakland received favorable treatment in prison 

one of which was ·e<imtained in Weakland' s C-File where on or about May 17, 1980, 

Weakland was taken before a Special Classification Hearing and found guilty 

of assaulting inmate Ron Dean Smith, yet not charged for that crime, however 

another inmate John Layton along with Eddie Eckert were. That when 

Counsel Carter and Mills received Weakland's C-File "they didn't even 

look at it", j'ust gave it to Petitioner to review. And, when petitioner told 

Counsel Carter Eckert was going to testify at the trial Weakland was his 

accomplice in the Ron Dean Smith assault, "Carter didn't go anywhere near that 

testimonybeforethejury". (LaPENAE.H. testimonyatP. 622-623) 

13) Detective Chuck Lee testified he was aware that Weakland did get into 

trouble while he was in prison and that he was charged with something ( 6 AA 1054; 

1058). Lee might have sent a letter to the prison in support of Weakland ( 6 AA 

1054). Lee might also have made the authorities aware that Weakland had 

assisted or cooperated in cases (6 AA 1056) (RAB-AOB, at P. 19, 10/1/97). 

14) Counsel Gary Gowen testified he had done extensive background invest­

igation on Weakland through the Department of Prisons ( 7 AA 1219) and he had 

determined that evry time Weakland got himself in trouble he would run to the 

administration for protection. (RAB-AOB, at P. 28, 10/1/97). 

15) Petitioner testified he spent a great deal of time with Counsel Gary Gowen 
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GROUND EIGHT (CONTINUED) ·-S~PORTING FACTS: e • a.nd gave him imput to witnesses that weren't called at his first trial that 

should have been called and were all available to corroborate his testimony 

(RAB-AOB, at P. 29, 1071/97 -, LaPENA EH, testimony P.602); 

a) That, Counsel LaMond Mills came into his case because Gary Gowen kept 

retiring all the time and he needed somebody who would be available (RAB-AOB­

at P.28, 10/1/97, 8 AA 1285); 

b) That, he asked both Counsel Mills and Carter as the trial was getting 

nearer if they had gotten some of the witnesses and that he wanted to testify 

and Mills & Carter made "no contact with any of the witnesses", who had given 

prior testimony that on the night WEAKLAND said he came over to Petitioner's 

house with WEBB; came into the house; talked for about 5 minutes to ''Eeti ti oner 

and then Petitioner left with WEAKLAND and WEBB to go to the Hacienda Hotel 

and show them Mr. Obenauer' s car, all these witnesses had testified ..• upon 

showing them pictures, "WEAKLAND never came into Petitioner's house", and 

when the Supreme Court reversed his case, they had clearly stated the alibi 

witnesses were very vital to his defense, (RAB-AOB, at P. at P. 29; 47; 52; 

10/1/97; LaPENA EH testimony at P.606-607); 

c) That, he had discussions with Mills and Carter concerning those witnesses 

and with Mr. Gowen concerning those witnesses and Gowen wanted them to be at 

the trial and to corroborate his testimony (LaPENA EH testimony at P. 608-09); 

d) On appeal, Petitioner argued, witnesses Camille Dixon, Brian Clayton, 

Richard Grisham, and two other neighbors would have directly refuted and 

supported LaPENA' S planned trial testimony ( 8 AA 1290). Carter and Mills 

offered no explanation on the failure to have these witnesses ready to 

corroborate LaPENA, (RAB-AOB, at P. 52, 10/1/97); and also argued "The 

State in its Opening Brief at the first trial made a point that LaPENA had denied 

during his testimony at the first trial that he met Bobby Webb on November 23, 

1973, outside his residence (Op Br. P 18) ( RAB-AOB, at P. 52, 10/1/97); 
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16) As to other witnesses not called by Counsel Mills and Carter, Petitioner. 

testified and argued on appeal he described the importance and corroborative 

nature of the witnesses that should have been called such as: 

a) Melinda Swerig~n ±the Hacienda Hotel personnel records director, would 

have testified that on the ocassion that WEAKLAND claimed to get a payoff from 

Petitioner, WEAKLAND was actually there applying for a job ( 8 AA 1286-89). 

Counsel Carter could not recall any discussion concerning Swerigan as a 

potential witness ( 4 AA 745) and Mills could not remember the specifics about 

any witness except for the major players like Rosalie Maxwell (4 AA 792); 

b) Witnesses Otis Mcclinton and Tillis Banks were present and would have 

testified Petitioner had loaned $50. 00 to Gail Weakland and that it was not a 

part of an alleged payoff for the killin of Hilda Ktause and at the 1974 prelim­

inary hearing Oscar Goodman made her admit that it was a loan. No strategy 

was offered by Carter, Mills, or the State for the failure to use these witnesses 

to corroborate portions of Petitioner's expected testimony before the trial 

jury (RAB-AOB, at P.29; 52, 10/1/97; LaPENA EH testimony 602-03-04-05) 

c) Geneva Blue, a close friend of Rosalie Maxwell and had been out on dates 

with Maxwell and Marvin Krause would have testified everyone in the whole group 

got away with everything except Frank who was in prison for something he didn't 

do ,that it was Maxwell that had contracted for the murder; 

d) Nurse Haley, to testify she was on duty at the emergency room and had 

knowledge of the money and jewelry on the person of Krause when he arrived at 

the hospital; 

e) Private Investigator Michael Wysocki, testified at the October, 1995, 

"'ER:, ·that. ·he had irttervii:ewedl a . number of witnesses that he expected 

to be called at trial ( 6 AA 1117), including Geneva Blue, Anthony Bruno, Nurse 

Haley, and Swerigan ( 6 AA 1117-1127) and also believed that he would have been 

called to testify and had expected to testify and had discussed with Carter and 
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S~PORTING FACTS: e • Mills his testimony and subject matters of his testimony. Wysocki' s EH 

testimony also totally corroborated LaPENA' S EH testimony that he thought 

witnesses would be called to back up his testimony ( RAB-AOB, at P. 22-23; 49-50, 

10/1/97); 

f) Wysocki testified he observed that the relationship between LaPENA and 

Carter was not good as LaPENA thought Carter was completely unprepared and 

expressed that he thought that Carter was intentionally trying to undermine 

his defense (6 AA 1116-1117; RAB-AOB, at P. 23;48-49, 10/1/97) ; 

17) Petitioner testified at the EH, his relationship with Mills and Carter 

started out fine, but deterioriated with Carter when Carter said "No" after 

Petitioner asked him, "one day prior to the trial, if he had read all the 

transcripts and read the prior statements of the witnesses" .1 and he was doing 

stricklythepleadings "that's it, that's my job, no more"; (RAB-AOB, atP. 29, 

10/1/97; LaPENAEH, testimonyP. 610; 8 AA 1294); And, that he wasn't going 

to question any witnesses, RAB-AOB, at P. 29, 10/1/97; 8 AA 1294; 

a) Counsel Carter testified he may have told La PEN A that he was not going 

to read all the documents because he wasn •t being "compensated well enough" 

and may have told LaPEN A that he would only be doing the legal writing and 

would not be examining any witnesses ( 4 AA 725) RAB-AOB, at P. 8, 10/1/97); 

b) Petitioner testified he complained to Mills about Carter questioning 

witnesses at the evidentiary hearing in October, 1988, as earter did not know 

anything about the case and did not know Carter would be questioning witnesses, 

c) That, his relationship with Counsel Carter was horrible as they got 

into trial due to Carter not being familiar with key facts and Carter's refusal 

to cross-examine Chuck Lee on the issue about WEAKLAND' S testimony he called 

Petitioner from Lake Havasu on January 15; Carter refused to bring out anything 

about WEAKLAND' S "motive" for going to Lake Havasu; i.e., Chuck Lee generated 

a police report that at the "Flame Restaurant" he had WEAKLAND, LOU CARDHlTALE 

1'1-I 
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and RICHARD WAYMIRE under survei 1 lance and Chuck Lee knew WEAKLAND, CARDINALE· 

and WAYMIRE had something going 

d) That, after his 1974 preliminary hearing he called Lou Cardinale ; told 

Cardinale about Weakland' s testimony that he called Petitioner at his house 

the day after the Krause homicide; asked Cardinale "How did WEAKLAND get his 

phone number because Petitioner never gave it to him?"; Cardinale said: "I 

gave it to him and I •m the one who talked to Jerry Weakland"; •Jerry called me 

to tell me that he found nothing suspicious about Waymire' s wife. He vent up 

there to do some surveillance on his wife (Waymire's) because he (Waymire) 

thought his wife was cheating on him"; Petitioner testified he thought that 

was extremely important to explain the phone call from WEAKLAND at Lake Havasu 

to his phone number ; that he kept asking Carter to bring this out, show Chuck 

Lee his report, show a connection that "they did know each other" so inferences 

could be brought out that WEAKLAND had made the phone call to Lou Cardinale and 

Carter ignored Petitioner's request to bring this out (RAB-AOB, at P. 29, 

10/1/97; 8 AA 1295-1297; La PEN A EH, testimony at P. 610-611-612-613); 

e) Counsel Gary Gowen testified at the EH, if he had been trial counsel, 

there were a number of evidentiary areas that he would have covered that did not 

not come out during La PEN A'S trial ( 7 AA 1205-1229). He would have called 

witnesses that could haVE:! established the connection between Lou Cardinale, 

an individual named Waymire and WEAKLAND in order to establish that it was 

Cardinale that WEAKLAND had called from Lake Havasu after the murder ( 7 AA 

1207-1208); that he would have also called Geneva Blue, Nurse Haley and Rosalie 

Maxwell and would have used Petitioner as a witness at trial and had talked to 

him about testifying on many ocassions ( 7 AA 1224) and he had no reluctance 

about testifying and wanted to from the very beginning ( 7 AA 1224), RAB-AOB, 

at P. 27-28, 10/1/97); 

f) Mace Knapp, a psychologist from~iNevada State Prison had been called to 
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testify at the trial and Carter could not recall having any pre-testimony 

discussions with the witness (4 AA 747), RAB-AOB, at P. 10, 10/1/97). On 

appeal Petitioner argued that the vast majority of Knapp's testimony was 

detrimental to his defense because Counsel Carter had not even bothered to 

conduct an interview with Knapp before he was put on the stand, when Knapp 

rendered his opinion as to Petitioner's witnesses Charles Cooper and Eddie 

Eckert, before the jury, that:"These people are convicted felons. I would 

not believe a word they said either. 11 (RAB-AOB, at P. 40-41, 10/1/97; 3 AA 

476-477; 9 AA 1507-08) ; 

g) Petitioner testified as the trial date was approaching he kept telling 

Mi,lls and Carter that he wanted to testify and kept asking about his other 

witnesses; that Mills and Carter did not think it was a good idea for him to 

testify and he did not want to get on the stand and look 1 i ke a fool 'if no 

witnesses were called to corroborate his testimony ; that he expected Maxwell 

would be called to testify and was very surprised when she wasn't called, not 

learning that she wasn't going to be called until he was sitting at Counsel's 

table during trial, (RAB-AOB, at P. 29-30, L0/1/97); 

h) Rosalie Maxwell testified that at the second trial she was willing to 

testify and thought she was going to be called as a witness, but the first 

thing she knew the trial was over and she hadn't been called (RAB-AOP, at P. 

33, 10/1/97; 8 AA 1427-28) 

18) The October 10, 1996, Findings of Fact by the trial Court specifically 

found that: 11 14 11
• La PEN A did not testify at his second trial al though he had 

expressed a desire to do so to attorneys, Gowen, Mills and Carter. The failure 

to have witnesses available to corroborate the testimony of LaPEN A resulted 

in his acquiescence not to testify. Thus, the failure of trial counsel to 

adequately prepare for trial resulted in LaPEN A not testifying. The Court 

finds that LaPENA was a credible, well spoken witness who would have 
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significantly aided his own defense by testifying; 

"15". Witnesses were available to testify at trial that would have corrob-

orated LaPEN A'S potential testimony, impeached the questionable testimony 

of Weakland, and have been of exculpatory nature. These witnesses include: 

Melinda Swerigan, Otis McClinton, Tillis Banks, Brian Clayton, Richard 

Grisham, Camille Dixon, Geneva Blue, Anthony Bruno, Nurse Haley, Mike 

Wysocki, and Rosalie Maxwell; 

11 16 11
• The failure to properly interview and call the above listed witnesses 

at trial was prejudicial to la PENA'S defense. If these witnesses had been 

called at trial, substantial doubt would have existed as to LaPEN!A ',S guilt 

of the charged offense and the result of the trial would have been different; 

11 17 11
• Investigator Mike Wysocki had contacted and interviewed a number of 

the witnesses and expected them to be called to testify at trial. Trial 

counsel did not personally interview any of the listed witnesses with the 

exception of Rosalie Maxwell and could articulate rto reason for the failure 

to interview the wi tnesseis or call them to testify at trial. P. 4 

19) Petitioner was pre'.J•udiced by the failure to procure the testimony of 

Joseph Costanza as a witness by his attorneys ; 

a) Counsel Gary Gowen , who was principly involved in efforts to obtain 

Costanza did not ever know thatN ew jersey had a reciprocal law providing for 

the attendance of out of state witnesses ( 7 AA 1170); 

b) Prosecutor Mel Harmon testified: "A. He wasn't very effective in obtain­

ing the presence of Joseph Costanza because I am absolutely eonvinced that we 

could have procured the presence of Mr. Costanza, ••• We could have got him 

here by using the correct statutory procedure." ( 8 AA 1401) (RAB-AOB, at p. 

54-55, 10/1/97). 

20) On appeal, Petitioner argued this issue by stating "Information that 

should have been used by trial counsel through Costanza would have totally 
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i111Reached key witness Weakland in the following respects: 

"1. That Bobby Webb did not learn of the contract to kill Hilda Krause until 

January 12, 1974 ( 1 AA 71). costanza told Whitney and Gowen that Webb was with 

Weakland six weeks prior to the murder when Weakland approached Costanza on 

the j ob ( 7 AA 116 6 - 6 7 ) ; 

2. That La PEN A gave him the information about Marvin Krause ( 1 AA 73). 

Costanza told Gowen that Weakland said the information on Krause came from an 

employee of Caesar's Palace ( 7 AA 1166-6 7); 

3. That after the first of January, 1974 on a Friday he received a map of the 

Krause residence from LaPEN A at Maxwell's townhouse and Krause's work schedule 

( 1 AA 78). Costanza said that Weakland already had the map and details six 

weeks prior to the murder ( 7 AA 1166-67); 

4. That Thomas Boutwell did not know of and was not solicited for the Krause 

contract until January 14, 1974 ( 1 AA 83-84). Costanza identified both Webb 

and Boutwell as being with Weakland when eostanza was solicited six weeks prior 

to the crime (5 AA 894); 

5. That subsequent to the crime Weakland gave the Krause watch to Joey Cost-

anza and that Costanza probably had an idea where the watch came from ( 1 AA 

135). Costanza denied ever receiving anything from Weakland and that 

Weakland owed him money ( 6 AA 993; 998); 

6. That Weakland had told Costanza that La PEN A wanted him to do a job and 

that Costanza knew La PEN A ( 1 AA 137). Costanza denied knowing LaPENA a't all 

from the very first statement and never indicated that LaPEN A was mentioned 

by Weakland ( 7 AA 1168); 

The Findings by the District Court that Costanza's "appearance could have 

been arranged by the various counsel that represented LaPEN A and that the 

failure to have costanza testify at trial was prej'udicial to LaPEN A ·~s defense" 

is totally supported by the record of the proceedings and by the previous 
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G~OUND EIGHT 

SUPPORTING FACTS: 

(CONTINUED) 

e • Orders of this Court. The State's argument concerning Costanza is totally 

without merit and the decision of the District Court should therefore be 

affirmed, (RAB-AOB, atP. 55-56, 10/1/97); 

21) The Findings of Fact by the District Court on- this issue stated: 

"The testimony of Weakland would have been impeached by the testimony of 

Costanza in a number of respects, including the timing of the involvement of 

Webb and Boutwell in the scheme, the source of Weakland' s knowledge·, that 

Costanza received Krause's watch from Weakland, and that Weakland had told 

Costanza that LaPEN A was involved. Establishing that Weakland had lied under 

oath concerning these matters would have made the remainder of his trial 

testimony all the more incredible." P. 6 

22) Counsel Gary Gowen concealed crucial information/evidence fliimm 

Petitioner, the Court and successor Counsel Mi 1 ls and Carter concerning 

his conversation in 1983 with Joseph Costanza; (RAB-AOB, at P. 56-57 ,10/1/97) 

a) gowen testified he sent a letter asking Costanza to get in touch with 

him; it was essential he speak to Costanza; weeks later he received a cal 1 

from Costanza, who informed him that he had no additional information to 

that given Whitney; He (Gowen) persisted in the conversation and learned 

that Costanza had been told of an elaborate plan to rob a rich guy some weeks 

before Christmas and that Weakland had further shown him an outline and 

diagram during their conversation; never heard of La PEN A; ••• and said that 

he had talked to Mel Harmon (RAB-AOB, at P. 24, 10/1/97; 7 AA 1165-66-67-68; 

1176) 

b) Gowen testified only afi'ter Petitioner's conviction did he reveal the 

information he elicited from Costanza to Petitioner; that he was really 

upset that he had been called at least as a witness in this case; and even 

concealed this information during the appellate process when he was assisting 

Counsel Carmine Colucci in the Petitioner's appeal (RAB-AOB, at P. 57-58-59, 
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10 1/97). On appeal, Petitioner argued "Clearly Gowen let LaPENA 

proceed to trial without providing _m@portant information about the case 

and his conversation with Costanza to trial counsel or the client. Perfor­

mance of counsel Gowen was deficient and prejudiced LaPENA' S ability to 

receive a fair trial and a full and complete defense and the District Court's 

findings regarding same should not be disturbed (RAB-AOB, at P. 59,10/1/97) 

23)The District Court's Findings of Fact on this issue stated: 

11
19 11

• The Court finds that the conversation that Gowen reportedly had with 

Costanza provided impeachment information that could have been used against 

Weakland and went beyond the contents of the confidential informant reports 

that were admitted at trial;" 

11 20. The intentional failure by Gowen to document the contents of his 

conversation with Costanza and provide same to successor counsel was deficient 

performance that prejudiced LaPENA' s defense. These derelictions left LaPENA 

at the mercy of Gowen' s memory as to the contents of the conversation with 

Costanza and hampered not only trial counsel but also the ability of LaPENA to 

establish his post conviction claims concerning Costanza 11
; 

11
21. Gowen possessed information about LaPENA' S case that should have been 

provided to successor counsel and which successor counsel should have aff ir­

mati vely sought out. This combined failure of communication and effort 

was prejudicial to LaPENA. 11 

2.,0. l?roper.0 ptepar-ation~fid invest!gatTon· would have0 revealed:.the :Marvin:=: 

Krause-Jerry Weakland connection 

a) During the evidentiary hearing, Petitioner was able to conclusively 

EHitlafilish that Weakland had lied throughout the course of the various proceedings 

and was continuing in his lies about his involvement with Marvin Krause: 

"Q. Now prior to January of 1974 had you ever met Marvin Krause? 

A. NO. 
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Q. In fact, you testified at Mr. LaPena' s trial that you had never met 

Marvin Krause, isn't that true? 

A. Yes. 

Q. And there' s--You' re not changing that testimony at this time? 

A. No. 

Q. And also in the statement that you gave on March 29, 1974, to the police, 

you also told them that you'd never met Marvi Krause before, is that correct? 

A. Yes. 

b) The testimony of Ted Martinez, an independent witness was that 

Weakland was well acquainted with the Krause's, when he testified, the 

Krause's asked to have Jerry wait on them and he helped Jerry Weakland 

wait on them. 

c) On appeal, Petitioner argued if this case was properly prepared and the 

evidence submitted to the jury, LaPENA would not have been convicted. The 

State bases its case and theory of the case on the testimony of Weakland, and 

must rise or fall with his testimony. The evidence that was available to 

establish the Krause-Weakland connection and to refute the State's theory was 

bungled, hidden, lost and abandoned as the case proceeded through trial. The 

District Court heard the evidence , considered the demeanor and credibility 

of the witnesses and based thereon entered its Findings of Fact, Conclusions of 

Law, and Order. Petitioner then reminded the appellate court that many years 

ago they felt compelled to make the following comment that "We note with grave 

concern, however, the tenor of these proceedings against Petitioner. • •• We 

urge the district attorney's off ice to insure the fairness of petitioner's 

trial, as well as his right to pretrial discovery, and to conduct itself with 

the impartiality and objectivity demanded by the office." LaPENA has not yet 

had the fair trial that the Constitution guarantees to every criminal defendant. 

The District Court could see it and entered the appropriate order. (RAB-AOB , 
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P. 59-60-61-62, 10/1/97) 

25) The District Court's Findings of Fact on this issue stated: 

"25. Proper investigation and preparation would have revealed the connection 

between Krause and Weakland. Krause and Weakland worked in close proximity 

with each other at Caesar's Palace and the Court finds that Weakland' s claim 

he never knew or met Krause could and should have been impeached at trial. 

Establishing this connection was critical for an adequate defense for LaPENA 

and would have provided both motive and opportunity for Weakland to have 

committed this crime without any involvement from LaPENA." 

26) Additional Findings of Fact by the District Court included the following: 

"27. The Court finds that Gowen also failed to document and inform successor 

counsel concerning the results of his investigation into Weakland' s prison 

activities which could have been used for impeachment. Gowen' s performance in 

this regard was deficient. The Court also finds that the same information 

was available to trial counsel if they had pursued investigation and that their 

performance was also deficient, both of not getting the information from Gowen 

and for not independently discovering the same. This information was available 

from witness Mace Knapp, yet he was never interviewed prior to being placed on 

the witness stand to determine the nature and extent of his knowledge about 

Weakland." 
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Exhaustion of state court remedies regarding Ground8: 

... Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

Yes JL No. Ifno, explain why not: Not cognizable on direct appeal 

... First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? P • C • R • 

~Yes No. Ifno, explain why not: 

If yes, name of court: Eighth Judicial District Court date petition filed 6/3/92 

Did you receive an evidentiary hearing? JL Yes _ No. Did you appeal to the Nevada Supreme 

Court?..JL Yes No. If no, explain why not: 

If yes, did you raise this issue?_L Yes No. If no, explain why not: 

... Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes _ No. If yes, explain why: 

If yes, name of court: --------------- date petition filed _.....;. __ ...... 1 __ 

Did you receive an evidentiary hearing? _ Yes _ No. Did you appeal to the Nevada Supreme 

Court?_Yes No. If no, explain why not: 

If yes, did you raise this issue?_ Yes No. If no, explain why not: 

... Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND9 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

----------=F=-o=u.;;;.r....;;t_e_e_n.;..t;;.;h;.;.__ Amendment right to the United States Constitution , 
(Motion to Dismiss on grounds Petitioner is factually innocent 

based on these facts: and is being illegally and unconstitutionally detained and 
imprisoned for a crime he did not commit) 

1) After the Nevada Supreme Court on November 24, 1993, issued an Order 

of Remand for the District Court to conduct an evidentiary hearing, Petitioner. 

on December 3, 1993, filed a Motion to Dismiss his Indictment and on December 

21, 1993, filed a Supplemental Facts and Points and Authorities in Support of 

his Motion to Dismiss his Indictment at the Conclusion of his E.H •• The State 

responded that said Motion was connected to the Petitioner's P.C.R. Petition 

and thus could be considered by the court during pendency of the hearing. 

(Appellant• s Reply Brief & Cross-Respondent• s Ansvering"8RIE:S. ·ARB-CRAB, at 

P. 3, 11/21/97). 

2) The December 3, 1993, Motion to Dismiss the Imdictment contained 

the following grounds: ( 1) that the Defendant was falsely charged, convicted 

and sentenced to prison for allegedly hiring Gerald Weakland to commit a 

murder that Gerald Weakland did not commit; (2) that the Defendant is 

factually innocent of this crime and is being illegally and unconstitutionally 

detained and imprisoned ••• for a crime Defendant did not commit; (3) that the 

extraordinary circumstances of Defendant's conviction and sentence qualify 

him for a dismissal of his charges ••• based upon pathologist,, Dr. James 

Clarke's scientific medical findings which overwhelmingi'y traversed Gerald 

Weakland' s March 29, 1974, murder confession and subsequent testimony he 

murdered Hilda Krause, as well as evidence given to Defendant on July 3, 1991, 
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SUPPORTING FACTS: 

(CONTINUED} 

e e 
by former Counsel Gary Gowen that connected ..• Marvin Krause and Gerald 

Weakland together in the early December, 1973, planned proposed robbery and 

beating of Hilda Krause and her subsequent murder on January 14, 1974; ( 4) that 

the forensic facts in the case at bar support defendant's colorable claim of 

factual innocence. (Motion to Dismiss (MTD), at P. 2-3, 12/3/93; See also 

RAB-AOB, at P. 66, reference to MTD, "1 RA 155-176", 10/1/97). 

3) On January 14, 1974, Hilda Krause was murdered at her residence located 

at 2995 Pinehurst Street, Las vegas, NV. (MTD, at P. 3, 12/3/93; ARB-AOB P. 5) 

On January 14, expert pathologist Dr. James Clarke performed a post-morten 

examination on decedent Hilda Krause and determined Hilda Krause had been: 

( 1) gagged in the neck by a scarf Dr. Clarke found tied around Hi 'i.'da Krause's 

neck; See also, ROA P. 3828, Lns 7-10, 

(2) received several deep stab wounds on the right side of her neck directly 

behind with the cutting wound; See also ROA P. 3830, Lns 1-10; 

(3) received a ligature groove mark extending completely around her neck as a 

result of a cord or rope being tightly applied to her neck about a half inch 

"ABOVE" the cutting wound; See also ROA P. 3831, Lns 3-9; 

(4) strangled; See also ROA P. 3832 

(5) again stabbed after her throat was cut where she received additional stab 

wounds inside the same original wound or opening in her neck; See ROA P. 3834; 

M'l'D, at P. 2-3, 12/3/93. See also RAB-AOB, at P. 5-6, 10/1/97. 

4) There were several police identification officers and one or more 

detectives present w;hen Dr. James Clarke performed the autopsy examination 

on Hilda Krause on January 14, 1974, at Bunker Brothers Mortuary in ~s Vegas, 

Nevada; MTD, at P. 3, 12/3/93. 

5) In his March 29, 1974, murder confession and subsequent testimony 

Gerald Weakland confessed that: 

( 1) ti.e used a II single cord" to tie up Hilda Krause's hands and feet with; 
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SUPPORTING FACTS: 

-ONTINUED) 

(2) She "did not" resist or struggle with him; 

( 3) That he hit her in the back of her head with his fist knocking her unconscious; 

( 4) That he cut her throat "one time only" from left to right; 

( 5) That he "did not" get one single drop of blood on himself even though he had 

both of his feet planted firmly over her shoulder's at the time he cut her throat; 

(6) That he "did not" wait around to find out if she actually died; 

(7) That he "did not" strangle her; 

( 8) That after he cut her throat he then stuck the knife in her mid-line back 

and immediately left her bedroom and the crime scene. MTD, at P. 4, 12/3/93; 

and WEAKLAND' S May 9, 1989, and May 18, 1989, trial testimony ROA P. 3078-

3082-3083-3084; 4008-4009-10-11-12 Vol. XVI; and, AOB, at P. 34-35-36, in 

that WEAKLAND' S testimony conflicts with the testimony of his accomplices, 

with the testimony of the coroner and with his own prior statements and 

testimony, 6/25/90. 

6) Metro police officers' responding to the crime scene found Hilda Krause: 

( 1) With her hands and feet "untied"; 

(2) Found, not one, but "two electrical cords" lying near her body and retrieved 

"three electrical cords" from the crime scene; 

( 3) Found "blood splattered" all over Hilda Krause's bedroom on the doorj am, 

bed sheets, lamp shade, base of the lamp, night stand and rug; 

(4) Found gauze and a "scarf" wrapped around her neck and, 

( 5) Noticed Marvin Krause with "blood running down, not the back of his head" 

where he had been hit with a blunt instrument, but, instead, the right "front" 

part of his face and neck, MTD, ATP. 4-5, 12/3/93 

7) At Pages five (5) through eight (8) Petitionersubmittedinhisl2/3/93 

Motion to Dismiss the facts are unrepelled WEAKLAND never confessed to: 

( 1) Untying the electrical "cord" from Hilda Krause's hands and feet before 

he exited her bedroom; 
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( 2) Using "two electrical cords" to tie up Hilda Krause's hands and feet; 

( 3) That he used three electrical cords" for use at the crime scene; 

( 4) Using a "cord or rope" on Hilda Krause's throat and applying it tightly 

around her neck about a ! inch "above" the cutting wound; 

( 5) Having a scarf and using it to tie around Hilda Krause's neck; 

( 6) Stabbing Hilda Krause "several" times on the right side of her neck; 

(7) Strangling Hilda Krause; 

( 8) Stabbing Hilda Krause directly behind and parallel to the one cutting wound; 

( 9) That he again re-inserted the knife into the same wound or opening of Hilda 

Krause's throat and commenced to stab her on the right side of her neck 

"more" than one time. 

Petitioner also argued the State did not develope any positive evidentiary 

proof WEAKLAND committed the above-described acts upon Hilda Krause and in 

fact, the State "accepted" as "true" WEAKLAND' S confession to only those 

criminal/physical acts he described and admitted to he inflicted upon Hilda 

Krause. MTD, at P. 9, 12/3/93. 

8) 'PJeti ti oner submitted the State has never let WEAKLANDk now his confess­

ion relating to the manner in which he stated-he allegedJ.rmutdered'Hilda Krause 

••• was not even close to Dr. James Clarke's scientific medical determination 

"she died by other means that WEAKLAND confessed to." MTD, at P. 10, 12/3/93. 

9) Petitioner submitted this case, turns on WHO the real person was, and 

is, who re-inserted that knife again and then commenced to stab her more than 

one time on the right side of her neck which caused her death, and WEAKLAND 

"was not" the person who re-inserted that knife again which resulted and caused 

her death and, the State and its agents have silently known this for nearly 20 

years. MTD, at P. 11, Lns 1-9, 12/3/93 Petitioner further submitted, He 

who untied the cord from Hilda Krause's hands and feet; He who strangled her 

with a scarf or cord or rope; caused a violent struggle to occur; splatter 
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blood all over her bedroom; and He who "after" WEAKLAND left Hilda Krause's 

bedroom and re-inserted the knife "again" and commenced to stab her more than 

one time on the right side of her neck , "IS THE PERSON WHO MURDERED HILDA 

KRAUSE." MTD, at P. 11, Lns 11-27, 12/3/93. Petitioner also contended 

he presented concrete positive proof to the Court "that person is the real 

killer of Hilda Krause." MTD , at P. 12, Lns 14-2 2, 12/3/93. 

10) Petitioner submitted other factual evidence of innocence in his 12/3/ 

93, MTD, at P. 13-14-15-16-17-18 & 19, in that when Counsel Mills pressed 

WEAKLAND for a final determination as to what date the three (3) different 

dates he testified he allegedly went over to Rosalie Maxwell's house and 

entered into an alleged contract murder between Petitioner and Maxwell, 

WEAKLAND stated it was January 4th, a Friday night, at approximately 8:00 P.M. 

and, that the "documentary and factual" evidence testified to by Ms. Jean Crow 

that Maxwell signed into work on January 4th, 1974, a Friday night at 6:00 P.M. 

at Caesars Palace Hotel , and signed out of work at 2:00 A.M. on January 5th, 

1974, was insuffi1cient to support the jury's conclusion, Petitioner, Maxwell 

and WEAKLAND had met at Maxwell's residence between 8:00 P.M. & 9:00 P.M.j on 

January 4th, a Friday night and conspired into and entered into a contract 

murder with each other to murder Hilda Krause. The other evidence submitted 

by Petitioner was that on,;Ju1.y 23, 1991, during a phone conversation with his 

former attorney, Gary Gowen, Gowen told Petitioner during a phone conversation 

in October, 1983, informant Costanza told Gowen: "Weakland told me that the 

person he was going to rob is the person who told Weakland where he lived; what 

time he left for work; what days of the week it was appropriate to rob him; 

that this guy who provided Weakland with this information was an official at 

Caesars Palace and 'THEY' had planned this together long before December 

1973. '" MTD, at P. 18-19, 12/3/93. 

11) The MTD, at P. 19-20-21, consisted of additonal evidence tending to link 
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Marvin Krause to his wife's murder. Marvin Krause testified at WEAKLAND' S 

M..airch 28, 1974, evidentiary hearing and from Pages 3760 to 3766,testified that: 

( 1) U.pon releasing himself after being tied up, he immediately went into the 

big bedroom where his wife was lying and "plugged in the phone and immediately 

called the pol ice; 

( 2) Hie then went downstairs immediately and stood in front of the doorway or 

the garage and waited for the pol ice"; 

( 3) Ee was only a few feet away from his wife when he observed her body; 

( 4) lfie "did not" see any items present about her body as she was lying there; 

(5) He did not "touch" his wife or "loolc" her over or "aid" her or even "call 

out to her"; 

( 6) He couldn't tell if his wife was tied up at that time beause "he didn •t 

take that close of a loolc nor did he hang around long enough to find out"; 

(7)· lie was "unconscious" during the time of this crime after being hit in the 

"back" of his head with a blunt instrument. 

12) GERALD WEAKLAND on October 17, 1995, testified at the evidentiary 

hearing before the Honorable Gene Porter, that: 

( 1 )· il'e had sliced Hilda Krause's throat "once" and did not need to change 

that testimony, EHT, at P. 246; 

( 2) · ite did not stab her into the throat or neclc area, EHT, at P. 246-24 7; 

( 3 )· Ee did not take a scarf with him nor did he gag her with a scarf, EHT, at 

P. 24 7; 

( 4 )· ll'e did not put a ladies scarf around her neck and was never advised by Chuck 

Lee , Beecher Avants nor Mel Harmon that a scarf was found around Hilda Krause's 

neck, nor was he ever asked by law enforcement individuals about the scarf that 

was placed around her neck, EHT, at P. 248; 

( 5 )• Ee never lcnew of a scarf or anything about it :anti. in pre:paration for his 

1974 preliminary hearing or any of the statements or testimony he's given in 
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this case he has never seen the "autopsy report" and, Lee, Avants nor Harmon 

ever discussed the autopsy report with him, EHT, at P. 249; 

( 6) · 1He used a telephone cord to tie up Hilda Krause's hands and feet with, but 

he did not use that cord to Strangle her with nor did he "know that the autopsy 

report indicated there was a 1 igature groove mark, a choking mark, around her 

neclc above where her throat was cut, nor did anyone ask him that when he gave 

his statement, EHT, at P. 250; 

(7)'1H'e admitted when he gave his statement on March 29, 1974, he didn't confess 

he strangled Hilda Krause and no one involved in this case asked him to explain 

"the 1 igature ~aa::kings", around her neck when he gave his sta ternent, EHT, at 2 51; 

(8) E'e reiterated his statement and testimony that he slit Hilda Krause's 

throat "once" and then stabbed her in the back and that "was the extent of the 

cutting that he did with the knife", EHT, at P. 251; 

(9) He "didnotreinserttheknifeagain" 'after' hecutherthroatonetime, 

nor did anyone ask him or told him Hilda Krause was stabbed on the right side 

of her neck, until today, EHT, at P. 253; 

( 10) Mrs Krause did not struggle vi th him nor did she pull any "hairs" from 

his head or Thomas Boutwell' sand at all times in her presence they kept their 

stocking masks on, EHT, at P. 255; 

(11) Ee did not get any blood on himself, EHT, at P. 255; 

( 12) He was wearing gloves but did not see any blood on them, he did not scatter 

any blood about, nor did the detectives talk to him about the blood they found 

scattered about the bedroom, he was never asked about the blood splatter, his 

hair or struggle and, that this was the "first time" he was asked those 

questions, EHT, at P. 257; 

( 13) He did not untie Hilda Krause and the last wound he inflicted on Mrs Krause 

was when he left the knife in her back and did not stick around to check if she 

was still alive, EHT, at P. 258; 
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( 14) No one during the time he gave his statement to the people involved in 

this case showed him a photograph of the Krause bedroom when the pol ice arrived 

EHT, at P. 261. See also, CROSS-APPELLANTFRANKLaPEWA'SREPLYBRIEF, at P. 

5-6-7, 1/15/98. 

13) On Appeal, Petitioner directed the Court to the record where he cited 

in his argument that in December, 1993, he filed a pro per Motion to Dismiss 

the Indictment on the grounds that he had been convicted and sentenced on 

charges of hiring WEAKLAND to commit a murder that was not committed by WEAKLAND 

and showed the Court the evidence throughout the course of the various _p,roceed­

ings was re-emphasized at the evidentiary hearing, RAB-AOB, at P. 66, 10/1/97; 

Petitioner arguetlthe prior sworn testimony of Dr. Clarke made it abundantely 

clear that the injuries to Hilda Kriki1use did not occur at the hand of WEAKLAND 

and, the confess ion and testimony of WEAKLAND do not fit the murder of Hilda 

Krause, RAB-AOB, at P. 68, 10/1/97. The State's case therefore did not contain 

significant evidence of all the elements of the crimes to convict Petitioner, 

and if the testimony of WEAKLAND is to be believed as the State urges, then he 

did not kill Hilda Krause and Petitioner cannot be guilty of hiring him to do 

so, RAB-AOB, at P. 68-69, 10/1/97. Petit ion er p:>oi nted out to the Court 

WEA~t~ND testified in part at trial as follows: 

"Q Did you simply cut her throat? Did you stab her or cut it? 

A. I cut it. 

Q. Did you take one cut? 

A. Yes." (1 AA 145) RAB-AOB, at P. 66, 10/1/97, 

And, at the evidentiary it was explored to be certain WEAKLAND was going to 

change his testimony and WEAKLAND testified "A •••• I slit the lady's throat. 

I did not stab her in the throat." (5AA928-29) RAB-AOB, atP. 67, 10/1/97 

14) Petitioner again in his 1/15/98 Reply Brief p:>resented to the Court 

the Meri ts of the Motion to Dismiss the evidence at the time of his trial, 
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e e 
only some of which was presented to the jury, shows that he is factually innocent 

of the crime for which he was arrested and convicted. The testimony at the EH, 

confirmed that the State has not ever, and cannot prove a material element of 

the charges levied against Petitioner-that WEAKLAND actually was the assailant 

that killed Hilda Krause. The facts presented in the Motion to Dismiss and 

confirmed at the EH were that someone other than Petitioner hired WEAKLAND 

.aind either assisted him in the commission of the murder or committed the fatal 

acts himself, (CROSS-APPELLANTFRANKLaPE11A 1 SREPLYBRIEF, CA-FL-RB, atP. 5) 

WEAKLAND testimony at the evidentiary hearing corroborated Petitioner's Post-·. 

Conviction claim that he was factually innocent of the charges in the following 

respects: 

( 1) WEA'KLAND' reiterated that! he had ont9 s1Jced 'Hi: lsa Krause Is throat once. 

(This is contrary to the coroner's findings.); 

( 2) T'nat he did not stab Krause into the throat or neck area. ( This is contrary 

to the coroner's findings.); 

( 3) That he did not take a scarf with him nor did he gag Krause with a scarf. 

(This is contrary to the findings at the crime scene.); 

(4) That he was never advised by any detectives or prosecutors that a scarf 

was found around her neck nor was he ever asked regarding same ( 5 AA 930); 

( 5) That he had never seen the autopsy report nor discussed the inconsistency 

between same and his stay with any of the detectives or prosecutors ( 5 AA 931); 

( 6) That al though he had used a telephone cord to tie up Hillda Krause, he did 

not strangle her with the cord nor did he know that there was a ligature mark 

around her neck (5 AA 932); 

( 7) That Krause did not struggle with him nor pull any hairs from his head or 

that of Thomas Boutwell and at all times in her presence they kept their 

stocking masks on (5 AA 937); and, 

( 8) That he did not scatter any blood, nor did the detectives talk to him about 
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the blood they found splattered about the bedroom and he was never asked about 

the blood splatter , his hair or struggle and that he had never been asked 

such questions prior to the evidentiary hearing. (CA-FL-RB, at P. 5-6-7, 

1/15/98 5 AA 939) 

15) Petitioner also presented to the Court in his 1/15/98 Reply Brief 

CA-FL-RB, at P. 7-8-9 & 10 crucial information was developed during the post­

conviction proceedings implicating Marvin Krause in the event such as having 

motive, opportunity, and ability to murder his wife Hilda Krause: 

( 1) · Uudge Reynolds , Hilda Krause's son by former marriage testified his 

mother indicated to him she had intended to divorce Marvin Krause; that Marvin 

Krause could not inherit monies or property under her will had a divorce been 

obtained; Her death before divorce enabled him to inherit a sizable sum.; 

Petitioner testified at the EH that he had read a letter that had been 

written by Marvin Krause to his wife Hilda, that, he did not want his wife to 

leave him; he had gambled away all of his money and was penniless (8 AA 1305); 

( 2) Rosalie Maxwell testified at the EH Marvin Krause stated it was a shame 

his wife had not broken her neck instead of her arm when she had previously 

fell down the stairs of their home (8 RA 1412); 

( 3) O.[l>portuni ty for Marvin Krause to murder his wife occurred "after" WEAK-

LAND exited her bedroom and left the crime scene with Boutwell at which 

time evidence and testimony in the record shows Hilda Krause was stabbed 

a minimum of six ( 6) times and strangled by a scarf and cord or rope, none of 

which WEAKLAND claimed responsibility 5 RA 928-929; 933; and WEAKLAND 

testified he did not sticx around to check if she was still alive 5 RA 940; 

The "only·•person" present in the Krause residence after WEAKLAND and Boutwell 

left the crime scene was Marvin Krause; The evidence thus points to only one 

person in the Krause residence who attaclted Hilda Krause after WEAKLAND exited 

the bedroom where he left her tied up and that person is Marvin Krause; 
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( 4) Marvin Krause displayed his anger and temperment before Detective 

Avants that when Maxwell came back from Hawaii he was unable to locate her 

for several days and commented to Avants that "she was probably shacked-up 

with that goddam Frank" or words to that effect; He did not like Petitioner 

and,t.ofud0 Maxwell when he sent her to Hawaii for a week in 1973, she could take 

anybody except Petitioner 8 RA 1435; 

(5) Gary Gawen's affidavit/declaration identified as Exhibit Jin LaPENA'S 

PCR Petition regarding a phone conversation Gowen had with eyewitness informant 

Costanza in 1983, states the following: "Weakland told him he had personal 

knowledge of the proposed victim's residential layout and work time schedule 

because the proposed victim was a boss at Caesar's Palace and Weakland had 

known him a long time. " ; 

( 6) This declaration by Mr. Gowen corroborated Ted Martinez's evidentiary 

hearing testimony that Weakland had personally knowm Marvin Krause for a 

longtime, i.e. 8 years prior to this incident and also Marvin Krause was a 

boss at Caesar's Palace i.e., Slot Department Manager and point owner; 

( 7) Petitioner testifed at the EH, that prior to his second trial he 

personally read a #)el tee report by a detective who had Marvin Krause under 

surveillance at Caesar's Palace and in that police report the detective 

indicated he was suspicious of Mr. Krause being i<11volved in the murder of his 

wife; 

16) p>Jeti ti oner presented further information during the post conviction 

proceedings contained in his July 11, 1996 "LaPEN A'S POST HEARlN G REPLY BRIJEF" 

implicating Marvin Krause in the murder of his wife such as "KRAUSE MADE 

UNCJ.IN NY'..i lf!'ATEMENTS THAT HIDICATED HIS INTVOLVEMEN T IN HIS WIFE'S MURDER MID 

ACTED IN A B'TI'ZZARE AND SURPRISING MANNER. 

(a) He did not give a complete and truthful statement on January 14, 1974, 

when he called the LVMPD Metro Dispatcher and said he was the victim of an 
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e e 
armed robbery and "assault with hands and fists". Neither Weax::land or 

Boutwell ever confessed or testified either one of them physically hit Krause 

with their "hands and fists". And, Marvin Krause was never asked by detectives 

or prosecutors to explain this inculpatory statement; 

(b) ~rvin Krause did not give a complete and truthful statement to the Metro 

Dispatcher that he was the "sole and lone " victim of a crime, when he did not 

tell the dispatcher that his was "was also hurt and had been stabbed" with a 

knife while she lay face down in a "pool of blood only two or four feet from him 

as he talked to the dispatcher". And, Mr. Krause was never asked by LVMPD 

detectives why he failed to tell the dispatcher his wife had been severly injured; 

( c) When Marvin Krause hung up the phone he immediately went downstairs 

(leaving his wife to bleed to death) and waited for the police to arrive. He 

was never asked to explain his bizarre and surprising manner in which he left 

his wife all alone while he waited outside for the police instead of waiting 

for them to arrive in his wife's bedroom to aid her; 

( d) The first thing Marvin Krause told Officer Robert Keiser when he arrived 

at the crime scene was "my ring and watch" were missing, not that his wife was 

hurt and had a knife sticking out of her back. Krause was never asked by Officer 

Keiser or Peter Dustin or detectives to explain why he was more concerned about 

his "ring and watch" than the severity of his wife's injuries; 

(e) Marvin Krause told Officer Keiser his wife was hurt, upstairs and 

knocked out(ROA 3268; 3278) and did not mention to him she had been stabbed 

( ROA 3284) • He was never asked by detectives or prosecutors why he failed 

to tell Officer Keiser or Dustin his wife was stabbed since he according to 

Keiser;told him he "aided" his wife by trying to stop her bleeding (ROA 3269); 

surely, if Marvin Krause aided his wife as he claimed he couldn't possibly 

•miss" seeing the knife in her back; 

( f) Marvin Krause did not even telephone for an ambulance to rush his wife 
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to a hospital , Officer Keiser requested Officer Peter Dustin call an 

ambulance {ROA 3264); 

(g) Krause told Officer Keiser he was "conscious" during this incident, as 

so stated in Keiser's 1/17/74 police report and Chuck Lee's 1/15/74 police 

report, yet, Marvin Krause testified he was rendered "unconscious" during 

this incident ROA 3760; 

( h) Mr. Krause's testimony he did not recognize the "voices" of either of 

the intruders, did not notice "any unusual features" of the suspects he 

could see and said no when questioned if there was anything particularly 

unusual about their voices and could not identify either of them if he saw 

them again ROA 3744; Krause and Weakland knew each other before this 

incident. Mr. Krause never told homicide deteci ves, prosecutors or the Court 

either prior to, during or after his testimony at Weakland' s March 28-29, 

preliminary hearing that he personally knew Weakland. Weakland has both a 

"distinctive big head" and voice" that is easily detectible to anyone who has 

known or spoken to Weakland over any length of time; 

(I) Thomas Boutwell, stated that he had the impression and feeling at the 

Krause residence that Marvin Krause "was waiting to be robbed" or knew what 

was going on; 

( j) Marvin Krause made admissions to Geneva Blue of his hatred for his wife 

( Blue testimony before Judge Thompson on January 20, 1977; 

( k) Both Marvin Krause and Weakland hated Petitioner; 

( 1) Weakland' s March 29, 1974 statement (ROA 2390) provides further infer­

ences Weakland knew Marvin Krause when Weakland stated: "I knew the Country 

Club anyway cause I had access to it ••• I had been able to get on the golf course 

because I had cleaned the swinning pool so I had a permit to go on the golf 

course; 

(m) At the evidentiary hearing, State's Exhibit 7 was admitted showing 
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Hilda Krause face down in a pool of blood on the carpet in her bedroom 

with a knife stuck in the middle of her back. yet, Marvin Krause 

testified he did not see anything around his wife's body "despite the presence 

of the knife' blood' and cord II. ( La PENA Is POST HEARING REPLY BRIEF' at 

P. 12-13-14-15-16-17-18 & 23, 7/11/96) 

17) Petitioner testified that WEAKLAND' S confession was overwhelmingly 

inconsistent to how he claimed he committed the murder when compared to Dr. 

Clarke's autopsy findings and after cross-referencing Weakland' s confession; 

Krause's statements to Officer Keiser with Krause's March, 1974 testimony 

and Chuck Lee January 15, 1974, police report, he stated to himself that if 

WEAKLAND didn't do those criminal acts upon Hilda Krause , he described, 

"who did?", and that indicated to him there was a "second assailant", at the 

crime scene. And who was and who hired this second assailant to kill Hilda 

Krause and if the second assailant wasn't hired by anybody, what motive, purpose 

or reason would this person have to gain by killing her? But indeed, whoever 

is was, did it, and convinced Petitioner there was a second assailant and 

this should have been pursued strenuously right from the beginning because 

the evidence was right there. EHT P. 616-617 

18) The State admitted to the fact, "a second assailant existed", when 

they stated in their Post-Hearing Brief, at P. 18, they had possession of 

information regarding the second assailant. (9 AA 1547) 

19) On December 7, 1998, in a split decision, Petitioner's conviction and 

sentence was reinstated by the Nevada Supreme Court • On January 15, 1999, 

Petitioner filed a Petition for Rehearing (PFR), stating the Court had 

misapprehended and disregarded numerous facts upon which the District Court 

based its decision in ordering a new trial as well as to other numerous crucial 

facts. 

( 1) At PFR Petitioner reminded the Court that in its 1993 Order the Court 
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stated that Petitioner had set forth claims, that if true, would entitle him 

to relief. And, Petitioner proved his allegations before a court that made 

specific and detailed factual findings. PFR, at P. 2, 1/15/99 

(2) Certainportionsofthefactualrecitation made by the Court in its 

decision , illustrates the complete misapprehensi,on.·of·:_th.e.fa:cts shown by 

Petitioner that demonstrate not only that he received ineffective assistance 

of counsel, but that he is actually and factually innocent of the crime which 

he was convicted, where the Court found that the evidence at trial shoved: "the 

pol ice .•. found the deceased Mrs. Krause gagged with a scarf tied loosley 

around her neck, •.• An autopsy revealed Mrs. Krause had been strangled ... 

and that she had sustained several stabvounds to her neck 'after' her throat 

had been slit." PFR, at P. 2-3, 1/15/99. 

( 3) Petitioner presented to the Court that the testimony from Jerry Weakland 

both at the second trial and at the evidentiary hearing was that he did not 

strangle Mrs. Krause and did not stab her in the neck area after her throat 

had been slit ( 1 AA 144-46). The fact that Weakland, in essence denied infl ic­

ting the vast maj'ority of the injuries to Mrs. Krause made it very clear "that 

a second assailant" must have been involved and quite likely was the individual 

that killed Mrs. Krause PFR, at P. 3, 1/15/99. 

( 4) p> reti ti oner presented evidence to the Court the facts were clear that 

Mr. Krause was "alone" in the house with Mrs. Krause, after Weakland and his 

accomplice Boutwell, left the residence. PFR, at P. 3, 1/15/99 

( 5) p> ati tioner pointed out to the Court it misapprehended the extent of the 

cross-examination of WEAKLAND by trial counsel of WEAKLAND' S inconsistencies 

as simply cross-examining WEAKLAND about the inconsistency did not present 

the available defense that WEAKLAND did not kill Mrs. Krause and therefore 

petitioner was not responsible for her death and could not be guilty of murder 

PFR, at P. 4, 1/15/99. 
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e e 
20) Fletitioner specifically directed the Court to the fact the State, 

in it's post hearing brief, acknowledged the existence and via bi li ty of the 

"second assailant" theory in proclaiming that " (a) 11 information in 

possession to the State regarding this "second assailant" was disclosed.'" 

PFR, at P. 4, 1/15/99. 

21) Petitioner presented to the Court the difference of the specific 

questions and answers WEAKLAND gave at the trial level and 1995 evidentiary 

hearing, as to what WEAKLAND should have been confronted with and forced to 

admit before the jury. PFR, at P. 4-5-6-7, 1/15/99. And, argued the record 

establishes that the Court misapprehended the extent of the cross-examination 

of WEAKLAND and the nature of the available evidence to impeach WEAKLAND. 

22) The appellate court also failed to address the merits of the Motion 

to Dismiss filed by Petitioner and the subject of the cross-appeal, other than 

to state that" (h)aving concluded that LaPEN A was properly convicted at his 

1989 trial, we affirm the district court I s denial of LaPENA I S motion to dismiss 

charges against him.'' 114i"N_ev. A_d. Op. 124, at 22. The Court failed to 

discuss any of the concrete facts that casts serious doubt on the guilt of 

Petitioner that was never presented at his trial. PFR, at P. 7-8, 1/15/99 

23) Petitioner also testified prior to trial he was offered a deal 

that would have allowed him to be released with credit for time served, 

however, he rejected the offer as it was a moral decision and he could 

not bring himself to do it (8 AA 1299) RAB-AOB, atP. 29-30, 10/1/97. 
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Exhaustion of state court remedies regarding Ground 9 : 

"' Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

Yes ..L No. If no, explain why not: I=n=e=f __ f __ e=c ..... t ... i"'"'v __ e:.....;::;c .... o __ u __ n __ s...ae;a..;1~-----------

"' First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

..x.._ Yes _ No. Ifno, explain why not: Post-Conviction Relief 

If yes, name of court: Eighth Judicial District Court date petition filed 6 '3 I 92 
12/6/93 

Did you receive an evidentiary hearing? JL Yes _ No. Did you appeal to the Nevada Supreme 

Court? __L Yes No. If no, explain why not: Cross-Appeal 

If yes, did you raise this issue? __L Yes No. If no, explain why not: 

"' Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes No. If yes, explain why: 

If yes, name of court: --------------- date petition filed _ __...; ______ _ 

Did you receive an evidentiary hearing? _ Yes _ No. Did you appeal to the Nevada Supreme 

Court?_ Yes _ No. If no, explain why not: 

If yes, did you raise this issue?_ Yes No. If no, explain why not: 

"' Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? _ Yes _ No. If yes, 

explain: 
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State concisely every ground for which you claim that the state court conviction and/or sentence is 

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two 

extra pages stating additional grounds and/or supporting facts. You must raise in this petition all 

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely 

be barred from being litigated in a subsequent action. 

GROUND).O 

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my 

______ F_o_u_r_t_e_e_n_t_h ___ Amendment right to the United States Constitution , 

based on these facts: ( State withheld Brady material from the defense and violated 
the Mandate of the Nevada Supreme Court) 

1) On Millrch 11, 1986, the district court ordered the State to disclose 

all police documents relevant to C. I. Costanza and submit a certificate of 

compliancewiththeorder (ROA P. 898-899). 

2) The district attorney's office and police department submitted a 

j'oint certificate on March 21, 1986, attesting that all documentation 

except one sensitive report unrelated to the prosecution, were disclosed to 

the defense. 

3) On April 11, 1988, Petitioner filed a "Motion for Evidentiary Hearing 

to Determine Plaintiff's Compliance or lack Thereof with Defendant's Discovery· 

Request". The motion alleged that the State "failed to disclose all material 

on Costanza". Following oral arguments on April 21, 1988, the district court 

denied the said motion and Petitioner appealed. 

4) On August 26, 1988, in La Pena v. Eighth Jud. Di st. Ct. Case No. 18963, 

the Court granted Petitioner Mandamus relief and concluded, the State failed 

to rebut Petitioner's prima facie showing that the State had not fully 

complied with his discovery requests and the district court's previous order 

to produce. The State was ordered to produce any and all known and available 

evidence concerning Costance to the defense as well as an·y other Brady 

material. 

5) An evidentiary hearing was held before.:f udge Thomas Foley on October 
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GROUND TEN 

SUPPORTING FACTS: 

(CONTINUED) 

• e 
26-27, 1988. By Order dated November 22, 1988, Judge Foley denied the motion 

finding that the prosecution "complied with the court's order requiring 

disclosure of 'all' material relating to Costanza.'" 

6) Until the October, 1995, evidentiary hearing, there were i terns con-

cerning crucial witness Costanza that were withheld from the defense at the 

1988 hearing and May, 1989, trial. Petitioner presented to the Court on 

appeal those i terns withheld by the State per their 1988 Mandate Order as follows: 

(A) The contents of interview conducted by Chuck Lee in New Jersey that lasted 

for "several hours" according to the memorandum prepared by Lee. The contents 

of that interview have been lost forever due to Lee's failure to document the 

contents of the interview and his claimed inability to now recall the contents 

of the interview ( 6 AA 1066). The report of Lee was marked into evidence as 

Exhibit 11 at the evidentiary hearing. Under questioning by Judge Porter 

Lee admitted Costanza feared for his safety if returned to Nevada (Lee did not 

mention this in his report); Lee also stated Costanza thought that either 

himself or his family members were in jeopardy and the possibility existed 

that he was concerned that he was going to be implicated in the murder, RAB­

AOB, at P. 20-21; 70-71-72-73, 10/1/97; 

( B) The contents of the interview in Florida between Lee and Costanza • No 

report was ever produced with respect to this conversation and Gowen and 

Wysocki were aware of the conversation. When questioned again at the EH 

Lee again could only recall that after court he had a conversation with 

Costanza, RAB-AOB, at P. 73-74, 10/1/97. 

( C) Contents of interview, taped and handwritten statement from WEAKLAND 

concerning Costanza. Exhibit B, as introduced at the 1995 hearing showed 

that on September 16, 1983, Lee had gone to interview WEAKLAND at the Nevada 

State Prison concerning WEAKLAND and obtained a handwritten statement and 

taped statement from WEAKLAND (6 AA 1052). No counsel for Petitioner, nor 
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GROUND TEN 

SUPPORTING FACTS: 

(CONTINUED} 

e e 
Petitioner himself, had ever been provided with or seen or heard a copy of 

these documents. On appeal, Peti toner argued that WEAKLAND' S statements 

fell under the penumbra of the district court and Supreme Court's orders and 

the State failed to comply with those orders, RAB-AOB, at P. 74, 10/1/97; 

(D) Failure to reveal additional favors done for WEAKLAND. 

1) Chuck Lee who maintained a relatively close relationship with WEAKLAND 

while WEAKLAND was in prison had seen WEAKLAND in prison on several occasions 

where WEAKLAND had provided Lee with information on other cases; 

2) Lee was aware when WEAKLAND got into trouble in prison and Lee "might have" 

contacted someone in the prison system for WEAKLAND; 

3) Lee also recalled that a letter was sent in support of WEAKLAND al though 

he couldn't recall the specifics. "Nothing about these additional 

contacts or assistance was revealed to the defense prior to trial, RAB-AOB, 

at P. 74-75, 10/1/97. 

7) Petitioner presented to the appellate court on appeal, that the evid­

ence and testimony at the 1995 evidentiary hearing established that the State 

withheld information about Costanza and the State's ongoing relationship 

and contact with Costanza. Additionally, the State alsO·-=-failed to reveal 

the extent of the assistance given to WEAKLAND over the years and to the 

defense prior to trial RAB-AOB, at P. 75, 10/1/97. 

8) Gary Gowen testified at the 1995 EH, that he had personally gone 

through the discovery files of the District Attorney and had never seen the 

interoffice memorandum that described the interview of Lee with Costanza in 

New Jersey , RAB-AOB, at P. 26, 10/1/97 7 AA 1177-1179. 

9) Petitioner testified at the 1995 EH, that the 1988 order required a 

hearing on compliance with providing information on Costanza (8 AA 1318) and 

despite all of his knowledge about the case over the years, he had never known 

about the visit and interview with Costanza in NJ until it was brought out 
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GROUND TEN 

SQPPORTING FACTS: 

(CONTINUED) • • 
during the evidentiary hearing (8AA 1319-1320). The same is true with 

the information about the interview and tape of an interview with WEAK­

LAND by Lee at the Nevada State :prison concerning Costanza (8 AA 1322; 

1325) RAB-AOB, at P. 30, 10/1/97. And, that the two memo's or reports by 

Lee never surfaced or were disclosed at the time of the 1988 evidentiary 

hearing, E.H.T., at P. 641. 

10) On appeal, Petitioner argued these violations denied him af a 

fundamentally fair trial and due process of law and is entitled to have 

the charges dismissed against him (RAB-AOB, at P. 75, 10/1/97). 

11) At the 1995, evidentiary hearing Gary Gowen gave testimony that 

relates back to GROUND ONE, Sections 4; 5; 6; 7; 8; & 11 when Gowen testified 

that on January 15, 1985, while in Carson City, he learned that Costanza had 

been picked up in Florida ( 7 AA 1172). Wysocki had informed him that METRO 

was really bent out of shape because they had been jerked off the case by the 

District Attorney's Office, which prompted him to dispatch Wysocki to Florida 

to interview Costanza (7 AA 1174). He (Gowen) later learned that Costanza 

had been discharged for the State• s failure to have the original documents 

on file and within a week or so after the Florida incident, he had the occasion 

to run into Lee outside the courthouse and Lee explained he did not lcnow that 

he was supposed to have documents with him when he went to Florida ( RAB-AOB, 

a t P . 2 5 , 10 / 1/97 , 7 AA 11 7 5 -1176 ) 

12) liavestiga tor, Michael Wysocki, also gave testimony a b.J;he 1995, 

hearing that relates back to GROUND ONE with said Sections when he testified 

on January 15, 1985, Detective Hatch advised him that Costanza had been picl<:ed 

up in Florida and was in a jail facility (6 AA 1103). Hatch further advised him 

that homiicde had been removed from the extradition and that Lee and John 

Finger were in the process of going back to see Costanza ( 6 AA 1105). After 

speaking with Gowen the following night he left for Florida to make contact 
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S{!PPORTING FACTS: 

(CONTINUED) 

e e 
with Costanza ( 6 AA 1106). During a plane change in Houston, he ran into 

Lee and Finger and was informed Costanza was released because "the necessary 

paperwork was not" presented to the court ( 6 AA 1106). He then continued on 

to Florida and spoke to "Court personnel" and was advised that Costanza had 

been relesed because there was no supporting documentation or certified 

copies of the application and certification of the material witness warrant 

RAB-AOB, at P. 21-22, 10/1/97 6 AA 1108. 

13) In Petitioner's PFR he stated the Court misapprehended that attorney 

Gary Gowen tried to compel Costanza's attendance through the use of the 

Interstate Compact. This is not correct. Although Gowen tried the civil 

remedy to have Costanza appear before a local judge to submit ·under the 

Interstate Compact to take his deposition and NewQiersey did not have such a 

reciprocal law, Gowen ve:m.ture:rl to use a material witness warrant 

14) The Court misapprehended in its conclusion that qowen did not 

utilize the Uniform Act by accepting the State's unstantiated speculation 

that "Gowen deliberately, ignored available means of gaining Costanza's 

attendance as a 'strategic delay tactic!'" because, if the State accepted 

the unfounded speculation of the State, it must also then find that attorneys 

Mills and earter deliberately ignored available means to gain delays in the 

case, "a finding that the Court did not make in it's Opinion", PFR, at P. 8-9-

10, 1/15/99; 

15) Petitioner also pointed out to the Court that their statement was 

contrary to the record in the case that, Gowen did not specify the nature of 

the information Costanza gave him in 1983, stating that "because LaPENA has 

failed to present any evidence that the substance of Costanza's 1983 

conversation with Gowen would provide any additional information not 

previously presented to the j'ury he has failed to show prejudice by any 

of counsel's alleged deficiencies." PFR, at P. 10, 1/15/99 ; 

21-D 

APP. 185



Case 2:00-cv-00960-RFB-NJK   Document 7-397800   Filed 09/19/00   Page 76 of 94GROUND TEW 

SqFPORTING FACTS: 

(CONTINUED) 
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16) In Petitioner's PFR he reminded the Court that Judge Porter who 

listened to five days of live testimony concerning inter alia, the 

importance of the Costanza information and was able to asses the 

credibility of the witnesses took an active role in seeking the proper 

factual findings and engaged in the following conversation with Gowen 

during his testimony that Costanza told Gowen more than what he told detective 

Whitney in that Costanza told Gowen that when he met Weakland two weeks 

prior to Christmas, WeaJ.cland had a "full diagram of the Krause household", 

the schedule of the individual and knew that the individual worked at 

Caesars Palace PFR, at P. 10, 1/15/99; 

Upon further questioning by Judge Porter who stated he and Gowen 

we're a lot more detailed in their Costanza conversation, Judge Porter 

asked Gowen what else did Costanza tell you, Gowen responded, Costanza 

told him Weakland said he received this information from an employee at 

Caesars Palace, and that he knew this person that they targeted for a 

burglary carried a lot of cash, bearer bonds and had a lot of valuables 

that were worth while in taking (7 AA 1203) PFR, at P. 11, 1/15/99. 

17) Petitioner argued that this information described by Gowen was 

not presented to the jury in any form during his trial and the record shows 

that Gowen did not pass this information on to Petitioner until well after 

he was convicted and, that contrary to the Court's opinion Petitioner did 

present direct testimony as to tJhe contents of the conve·rsation between Gowen 

and Costanza that was materially beyond what was presented to the jury, 

PFR, at P. 11, 1/15/99. 

18) On October 8, 1999, the Court, without opinion, denied Petitioner's 

Petition for Rehearing and, on October 26, 1999, the Nevada Supreme 

Court issued a Remittitur. 
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Exhaustion of state court remedies regarding Ground 10: 

... Direct Appeal: 

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court? 

_Yes _x_No. Ifno,explainwhynot: State never disclosed this evidence, 

despite District and Appellate Court Orders to do so 

... First Post Conviction: 

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus? 

..x_ Yes - No. Ifno, explain why not: PETITION FOR POST-CONVICTION RELIEF 

Ifyes,nameofcourt: Eighth Judicial District Court date petition filed 6 / 3 /92 

Did you receive an evidentiary hearing? ...K... Yes _ No. Did you appeal to the Nevada Supreme 

Court?_x_ Yes No. If no, explain why not: 

If yes, did you raise this issue?_L Yes No. If no, explain why not: 

" Second Post Conviction: 

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus? 

Yes No. If yes, explain why: 

If yes, name of court: --------------­ date petition filed _ __,_/ __ .,_/ __ 

Did you receive an evidentiary hearing? _ Yes No. Did you appeal to the Nevada Supreme 

Court?_ Yes _ No. If no, explain why not: 

If yes, did you raise this issue?_ Yes No. If no, explain why not: 

" Other Proceedings: 

Have you pursued any other procedure/process in an attempt to have your conviction and/or 

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes, 

explain: 
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WHEREFORE, petitioner prays that the court will grant him such relief to which he is 

entitled in this federal petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 by a person in 

state custody. 

FRANK LaPEN A 

(Name of person who wrote this 
complaint if not Plaintiff) 

(Signature of attorney, if any) 

(Attomey·s address & telephone number) 

(Signature of Plaintiff) 

7 l1ililoaa 
(Date) 

DECLARATION UNDER PENAL TY OF PERJURY 

I understand that a false statement or answer to any question in this declaration will subject me to 

penalties of perjury. I DECLARE UNDER PENAL TY OF PERJURY UNDER THE LAWS OF 

THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT. 

See 28 U.S.C. § 1746 and 18 U.S.C. § 1621. 

Executed at_ s. N. c. C. , Jean, Nevada 
(Location) 

P. o. Box 100 
Jean, NV 89026 

2"-4aatJ ~~4 
(Signature) 

§2254-Form 
efl'. 1/97 Q3 

28907 

on July 
(Date) 

(Inmate prison number) 
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1 FRANK R. La PEN A 

NDOP #28907 
2 P. O. BOX 100-SNCC 

JEAN, NV 89026 
8 

4 

5 

6 

7 

8 

UNITED STATES DTISTRICT COURT 

DLSTRICT OF NEVADA 

FRANK RALPH La PEN A, 

Petitioner, 

-vs-

9 RICK WALKER, Warden, PETITIONER'S EXHIBITS 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondent. 
______________ ! 

1. 

2 • 

3. 

4. 

ATTACHED OPINIONS 

LaPENA v. State, 92 Nev. 1, 544 P.2d 1187 {1976) (3-2 split 
decision on probable cause); 

LaPENA v. State, 98 Nev. 135, 643 P.2d 244 (1982)(Reversed 
and Remanded, prosecution would not let Weakland reap the 
benefits of his plea bargain until after he had incriminated 
LaPena at the preliminary hearing. 'I'he plea bargain was thereby 
used to induce cooperation and Weakland claimed to have been 
coerced into making the incriminating statements) 

Weakland v. st;;ite, 96 Nev. 699,615 P.2d 252 (1980)(evidence of 
Weakland' s perj•ury not overwhelming, when charged by State, 
Weakland committed perj'ury when he testified La Pena had nothing 
to do with this crime stating his prior statements and testimony 
at LaPena's 1974, preliminary hearing were untrue); 

State v. LaPena, 114 Nev. 1159, 968 P.2d 750 (1998) (split­
decision overturning District Court Judge grantingLaPena 
habeas corpus relief and new trial on ineffective assistance 
of counsel) 
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1 s. 

2 

s 
6. 

4 7. 

5 

6 8. 

7 

8 9. 

9 

• • 
LaPena v. Eighth Judicial District Court, Case #14640 
(August 31, 1983) Order Granting Writ of Mandate) 

LaPena v. Eighth Judicial District Court, Case #16196 
(October 22, 1985) Order Granting Writ of Mandate) 

LaPena v. Eighth Judicial District Court, Case #18963 
(August 26, 1988) Order Granting Writ of Mandate) 

Metro Intelligence Officer, Michael Whitney's January 18, 
1974, Police Report RE: Confidential Informant's Knowledge 
of Hilda Krause homicide. 

Metro Homicide Detective Chuck Lee's February 8, 1974, 
Police Report Re; C.I. 

10. Order of Remand, Nevada Supreme Court, November 24, 1993 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~ 

~ 

~ 

~ 

26 

~ 

~ 

11. Nevada Supreme Court Justice E.M. Gunderson's statement 
that Weakland's first statement to police and prosecutors 
was Marvin Krause had hired him to kill his wife 

12. Judge Gene Porter's Findings of Fact, Conclusions of Law 

13. Remittitur, Nevada Supreme Court, October 26, 1999 

2 
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I 

! 
1 

l 

REPORTS OF CASES 

DETERMINED BY THE 

SUPREME COURT 
OF THE 

STATE OF NEV ADP. ... 

Volume 92 

FRANK RALPH LAPENA AND ROSALIE MAXWELL, 
APPELLANTS, v. THE ST A TE OF NEV ADA, RESPOND­

ENT. 

No. 8063 

January 2, 1976 544 P.2d 1187 

Appeal from orders denying petition for writs of habeas cor­
pus. Eighth Judicial District Court, Clark County; Carl J. 
Christensen, Judge. 

Accused filed petitions for writs of habeas corpus, on 
grounds that testimony of alleged accomplice was insufficient 
to bind them o\·er for trial. The district court denied petitions. 
and accused appealed. The Supreme Court, ZENOFF, J., held 
that independent evidence presented at preliminary hearing 
was sufficient to support alleged accomplice's testimony that 
he had been hired by accused to murder victim; that hearsay 
testimony by second accomplice to robbery-murder, regarding 
statements made by murderer, was admissible; and that fact 
that admitted murderer's charge was reduced to second-degree 
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2 LaPena v. State [92 Nev. 

murder in exchange for bis testimony did not affect admissi­
bility of his testimony. 

Affirmed. 

GUNDERSON, C. J., and BATJER, J., dissented. 

Goodman and Snyder, and Douglas G. Crosby, of Las Vegas, 
for Appellants. 

Robert List, Attorney General; George E. Holt, District 
Attorney, and Dan M. Seaton, Deputy District Attorney, Clark 
County, for Respondent. 

1. CRIMINAL LAW. 
Although independent corroboration is necessary to support 

testimony of accomplice, such corroboration need not be four:d 
in single fact or circumstance, but, rather, several circumstances 
in combination may be sufficient if circumstances and evidence 
from sources other than testimony of accomplice tend on whole 
to connect accused with crime charged. NRS 175.291, subd. 1. 

'.!. CRIMINAL LAw. 
Where, in addition to testimony by purported accomplice that 

accused offered to pay him to murder victim, there was evidence 
that victim's husband had illicit relationship with one accused and 
that such accused occasionally received money from husband, trial 
court was justified in finding that murderer's testimony was "cor­
roborated by other evidence" within meaning of statute requiring 
independent evidence to support testimony of an accomplice. NRS 
17 5.291, subd. 1. 

3. CRIMINAL LAW, 
Hearsay statements made by murderer to accomplice in 

murder-robbery did not constitute "testimony" of accomplice 
within meaning of statute requiring the corroboration of accom­
plice's testimony by independent evidence, and were admissible at 
preliminary hearing of accused charged with hiring murderer to 
kill victim. NRS 175.291, subd. 1. 

4. CRIMINAL LAW. 
Fact that confessed murderer's charge was reduced to second­

degree murder in exchange for testimony inculpating accused as 
perpetrator of murder merely affected weight of such testimony, 
not its admissibility. 

OPINION 

By the Court, ZENOFF, J.: 
Frank LaPena and Rosalie Maxwell were charged as princi­

pals in the robbery of Marvin and Hilda Krause and in the 
murder of Hilda Krause on January 14, 1974. That the robbery 
and murder occurred is not in issue. Maxwell and LaPena 
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appeal from orders denying their petition for habeas corpus. 
They contend that for lack of sufficient corroborating evidence 
to the testimony of accomplice Gerald Weakland, who admitted 
the commission of the crime, they should not be bound over for 
trial. 

LaPena and Rosalie Maxwell apparently believed that Mar­
vin Krause was a man who possessed substantial wealth. Evi­
dently, Rosalie and Krause had been meeting surreptitiously for 
a period of time prior to the robbery and killing. Weakland te~­
tified at the preliminary hearing that he was hired by LaPena to 
kill Hilda Krause so that Rosalie would be in a position to enjoy 
Krause without interference from his wife. LaPena would profit 
because he was Rosalie's true lover and he would stand, he 
hoped, as a pecuniary beneficiary to. the Krause-Maxwell rela­
tionship. 

NRS 175.291 (1) provides: 
"A conviction shall not be had on the testimony of an accori­

plice unless he is corroborated by other evidence which in itself, 
and without the aid of the testimony of the accomplice, tends to 
connect the defendant with the commission of the offense; and 
t.11e corroboration shall not be sufficient if it merely shows the 
commission of the offense or the circumstances thereof." 

[Headnote 1] 

Since Weakland is an accomplice we must determine what 
evidence is present independent of the accomplice testimony to 
connect LaPena and Maxwell with the crime. The necessary 
corroboration need not be found in a single fact or circum­
stance, rather several circumstances in combination may satisfy 
the statute. If circumstances and evidence from sources other 
than the testimony of the accomplice tend on the whole to con­
nect the accused with the crime charged, it is enough. LaPena 
v. Sheriff, 91 Nev. 692, 541 P.2d 907 (1975); Lamb v. Ben­
nett, 87 Nev. 89,482 P.2d 298 (1971). 

The composite of facts and circumstances as established by 
the testimony of many witnesses take the two accused beyond 
the status of mere casual association with Weakland. See Eckert 
v. State, 91 Nev. 183, 533 P.2d 468 (1975); Austin v. State, 
87 Nev. 578,491 P.2d 724 (1971); Ex Parte Hutchinson, 76 
Nev. 478, 357 P.2d 589 (1960). From the testimony of other 
witnesses it is established that LaPena was not merely an 
acquaintance of Weakland, as we noted in LaPena v. Sheriff, 
supra, but one who with Maxwell had a motive to get rid of 
Hilda Krause and who was therefore linked inculpably to 
Weakland in a criminal scheme. 
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Among the witnesses were persons related to Weakland, 
brothers, sister-in-law and former wife, all of whom had been 
brought into contact with Frank LaPena by Weakland, as well 
as others. Their testimony concerned events and conversations 
that transpired proximately before and after the crimes were 
committed. 

For a short period preceding the offenses, Jerry Weakland 
lived in the residence of his sister-in-law, Sandra. She testified 
to receiving phone calls from a "Frank" at her home. The tele­
phone number she noted was traced at the preliminary hearing 
to Frank LaPena. She eventually was introduced to LaPena by 
Weakland and she knew of no other acquaintance of Jerry's 
who bore the same first name of "Frank." 

Additionally, in the daylight hours after the crimes were com­
mitted Weakland brought a portable TV set to her home. A 
portable TV set was part of the loot from the robbery. She 
added that the TV set was quickly taken from her dwelling by 
Jerry's brothers and destroyed, which as they testified was 
because of the surveillance of Jerry by the police after January 
14. 

Certain jewelry was taken from the Krauses by the culprits, 
principally a watch and a ring. Jerry gave a friend and a brother 
a watch and a ring that answered the description of the Krause 
jewelry. Gail had been taken to Rosalie Maxwell's residence 
prior to the commission of the crimes by her former husband 
and after the crimes she was sent twice by Weakland to pick up 
cash from LaPena. Weakland also showed his ex-wife, Gail, 
$1,000 in cash in $100 bills that came suddenly into his posses­
sion at or about the time of the robbery and murder. She also 
saw him hide a watch and a ring a few hours after the time the 
crimes were committed. 

Weakland testified that he borrowed his former wife's 1973 
Monte Carlo automobile at 3: 00 a.rn., January 14. Together 
with Thomas Boutwell they drove to a point near the Krause 
residence and parked it. After gaining entrance to the house be 
detailed how Boutwell tied up Marvin Krause and took him to 
a room away from where they met Hilda Krause. Jerry then hit 
Marvin Krause over the head with a .38 caliber pistol rendering 
him unconscious. Boutwell proceeded to strip Krause of his 
jewelry and what little cash he found on Krause's body. At the 
same time Weakland took Mrs. Krause to another room, bound 
her arms behind her, fashioned her with a gag and hit her on the 
head with his fist which was covered with a black leather glove. 
He had obtained, prior to this event. a pair of black leather 
lead-filled gloves from LaPena. While she was thus unconscious, 
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he turned her face down, pulled her head up by the hair and cut 
her throat. 

Boutwell was in another part of the house at the time appar­
ently unaware of the murder. Together they carried the TV set 
outside to Krause's Cadillac automobile and drove to the Monte 
Carlo car. When they were moving the TV set into the rear ·por­
tion of Gail Weakland's automobile a comer of the TV set 
ripped the liner of the car top. Gail testified she recalled that 
her car was in good shape when Jerry borrowed it but that when 
it was returned she noted the tear in the roof. This occurred 
during the morning hours following the murder. 

Gail corroborated Weakland's testimony that together they 
went to Lake Havasu after the crimes (although she did not 
know that crimes had been committed) and that she was pres­
ent when Weakland attempted to call LaPena long distance 
from their motel room, to which the motel manager also testi­
fied. 

Gail testified further and variously about Weakland sending 
her to LaPena for money on two occasions, that she returned 
the black gloves to LaPena at the Hacienda Hotel under furtive 
circumstances and even that prior to January 14 he showed her 
a hand-drawn map of the Krause residence which he later 
destroyed in her presence. 

[Headnote 2] 

Rosalie Maxwell admitted to a detective that she was a sex­
ual companion to Marvin Krause while his wife was out of the 
city; that Krause gave her money from time to time; and that 
Krause was her "live one" but Frank LaPena was her true 
lover. The totality of the testimony and evidence are supportive 
of inferences that Rosalie Maxwell and LaPena sought to elim­
inate Hilda Krause so that Rosalie and LaPena would be in a 
position to enjoy Krause's wealth without Hilda's interference. 
For this, Weakland was to be paid $10,000 by the end of the 
year. 

One of Weakland's brothers told of instructions from Jerry 
that if Jerry were ever in circumstances where he needed 
mon_ey, the brother was to see "Frank" and he would get some. 

Additional permissible inferences can be drawn from the tes­
tiifflmy of Bobby Webb, Mary Bordeaux and police officer 
Avants. LaPena v. Sheriff, suora; Goldsmith v. Sheriff. 85 Nev. 
295, 454 P.2d 86 (1969).~Weakland, the ·accomplice and 
coconspirator, told Webb of the contemplated robbery and indi­
cated that a friend of his had supplied him with a map to the 
apartment, that he had given him information on what time 
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BENNIE v. STATE Nev. 761 
Clteu968 P.2d 761 (Nev. 1998) 

The district court conducted hearings on it must indicate that a different result is 
LaPena's post-conviction proceedings and probable on retrial; (6) it must not simply be 
bearings. The district court took evidence an attempt to contradict or discredit a for­
and made certain findings of fact that I do mer witness; and (7) it must be the best 
not think should be violated by this court. I evidence the case admits. N .R.S. 176.515. 
see no reason to intrude into the district 
court's discretion or to set aside the district 3. Criminal Law e=942(1) 

court's dismissing the charges against LaPe­
na. I dissent from this court's overruling of 
the district court's proper ruling in tltis case. 

Edward Robert HENNIE, .Appellant, 

v. 

The STATE of Nevada, Respondent. 

No. 28642. 

Supreme Court of Nevada. 

Dec. 14, 1998. 

The District Court, Lyon County, Mario 
G. Recanzone, J., denied defendant's motion 
for a new trial following his conviction of 
burglary, grand larceny, felony theft from· a 
vending machine, and attempted theft. De­
fendant appealed. The Court of Appeals held 
that newly discovered evidence justified a 
new trial. 

Reversed and remanded. 

L Criminal Law e=938(1) 

Grant or denial of a new trial on the 
ground of newly discovered evidence is with­
in the discretion of the trial court. N .R.S. 
176.515. 

Z. Criminal Law e::>938(1) 

· General standard for a new trial based 
on newly discovered evidence is that: (1) the 
evidence must be newly discovered; (2) it 
~ be material to the defense; (3) it could 
~~have been discovered and produced for 
,.'Ill even with the exercise of reasonable 
~nee; (4) it must not be cumulative; (5) 

'1-/.ci:-.. , .. 

Newly discovered impeachment evidence 
may be sufficient to justify granting a new 
trial if the witness impeached is so important 
that impeachment would necessitate a differ­
ent verdict. N.R.S. 176.515. 

4. Criminal Law 0:>942(1} 

Evidence that witnesses who testified 
against defendant accused of burglary, grand 
larceny, and theft, conspired with each other 
to murder witness' ex-wife and that one wit­
ness was substantially in debt to the other, 
was not cumulative but justified a new trial; 
defendant claimed he was framed by wit­
nesses. defendant was largely convicted 
based on the testimony of the witnesses, jury 
was under the mistaken impression that wit­
nesses were neutral, and knowledge of the 
conspiracy was critical to defendant's de­
fense. N.R.S. 176.515. 

Patrick Gilbert, Minden, for Appellant. 

Frankie Sue Del Papa, Attorney General, 
Carson City; Robert E. Estes, District At­
torney, and John Paul Schlegelmilch. Deputy 
District Attorney, Lyon County, for Respon­
dent. 

OPINION 

PER CURIAM: 

Between October and December 1994, a 
series of property crimes was committed in 
the Fernley, Nevada area. Based largely on 
circumstantial evidence and the testimony of 
the State's two key witnesses, Stanley Brown 
and Maurice Marineau, appellant Edward 
Robert Rennie was ultimately charged with 
committing the crimes. 

During trial, Rennie asserted his inno­
cence and claimed that he had been framed 
for the various crimes by his roommates, 
Brown and . Marineau. At the conclusion of 
trial, the jury found Rennie guilty of burgla-
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LaPENA v. STATE Nev. 811 
Clteu.Nev.,804P.zcl811 

the only independent witness who could 2. Criminal Law cs=427(5) 
hear and see the transaction in question. In prosecution for second-degree kid­
He was a material witness whose identity napping and battery with the use of a dead­
should have been disclosed. The magis- ly weapon, trial court did not err in admit­
trate's refusal to require disclosure or dis- ting witnesses' statements to third parties 
miss the charges was error. Thus, the dis- under coconspirator exception to hearsay 
trict court correctly granted Vasile's habeas rule, where evidence of conspiracy was sup­
petition. NRS 171.196(4). See Routhier v. plied by direct testimony at trial of one of 
Sheriff, supra. the conspirators; such testimony was evi-

In light of our ruling, it is not necessary dence independent of conspirators' extraju­
to decide other grounds for dismissal raised dicial statements so as to permit their intro-
in the habeas petition. duction under coconspirator exception. 

Affirmed. N.RS. 51.035, subd. 3(e). 

Frank LaPENA. Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 10938. 

Supreme Court of Nevada. 

Jan. 10, 1980. 

Defendant was convicted before the 
Eighth Judicial District Court, Clark Coun­
ty, Carl J. Christensen, J., of second-degree 
kidnapping and battery with the use of a 
deadly weapon, and he appealed. The Su­
preme Court, Mowbray, C. J., held that: (1) 
trial court did not err in admitting witness­
es' extrajudicial statements under cocon­
spirator exception to hearsay rule, and (2) 
evidence independent of testimony or extra­
judicial statements of accomplices was in­
sufficient. 

Reversed and remanded. 

1. Criminal Law <t=t427(5) 
Under coconspirator exception to hear­

say rule, independent evidence necessary to 
show existence of conspiracy need only be 
slight, although it must be independent of 
extrajudicial statements sought to be ad­
mitted. N.RS. 51.035, subd. 3(e). 

604 P.Zd-19 

3. Criminal Law <t=t511.2 

Statute which provides that accused 
may not be convicted on testimony of ac­
complice unless accomplice is corroborated 
by other evidence which in itself tends to 
connect defendant with commission of of­
fense demands more than evidence which 
casts grave suspicion on defendant. N.R.S. 
175.291, 175.291, subd. 1. 

4. Criminal Law "P511.2 

In prosecution for second-degree kid­
napping and battery with use of a deadly 
weapon, no evidence was present indepen­
dent of testimony or extrajudicial state­
ments of accomplices which tended to con­
nect defendant with commission of offense, 
and thus evidence was insufficient to com­
ply with statute providing that the defend­
ant may not be convicted on testimony of 
accomplice unless accomplice is corrobo­
rated by other evidence which in itself 
tends to connect defendant with commission 
of offense. N.RS. 175.291, 175.291, subd. 1. 

5. Criminal Law c1=>543(1) 

Admissibility of preliminary hearing 
testimony in later proceedings is governed 
by statute providing that such testimony 
may be used as substantive evidence in 
criminal trial only when witness is sick, out 
of the state, dead, or when his personal 
attendance cannot be had in court; such 
statute, which deals specifically with issue 
of admissibility of preliminary hearing tes­
timony of witness who persistently refuses 
to testify, prevailed over general evidence 

i' f. 

.. 
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code prov1s1on governing admissibility of 
former testimony of unavailable witness. 
N.R.S. 51.055, subd. l(b), 51.325, 171.198, 
subd. 7. 

Bell, Leavitt & Green, Chtd. and Stewart 
L. Bell, Las Vegas, for appellant. 

Richard H. Bryan, Atty. Gen., Carson 
City, Robert J. Miller, Dist. Atty. and Ira H. 
Hecht, Deputy Dist. Atty., Las Vegas, for 
respondent. 

OPINION 

MOWBRAY, Chief Justice: 

Frank LaPena appeals from his convic­
tion, after a court trial, of second degree 
kidnaping and battery with the use of a 
deadly weapon. We consider several of ap­
pellant's assignments of error as meritori­
ous, and we therefore reverse the judgment 
of conviction and remand for a new trial. 

THE FACTS 

Around midnight on November 23, 1973, 
Willis Obenauer was abducted by two men 
as he returned to his apartment in Las 
Vegas. He was forced into his car at gun­
point, driven out into the desert, beaten, 
and shot once in each leg. The two men, 
Webb, the driver, and Weakland, the actual 
assailant, left Obenauer in the desert. 
They later abandoned his car, and made 
their way back to Las Vegas. Weakland 
and Webb were ultimately arrested in 
March, 1974, and incriminated appellant in 
their statements to police. LaPena was 
arrested and charged with the assault on 
Obenauer. At LaPena's preliminary hear­
ing Webb and Weakland testified that 
LaPena had instigated and paid for the 
attack. We held, on appeal from denial of 
LaPena's petition for a writ of habeas cor­
pus, that probable cause sufficient to hold 
him to answer had been shown. LaPena v. 
Sheriff, 91 Nev. 692, 541 P.2d 907 (1975). 

At trial, testimony directly inculpating 
LaPena was given by Webb; but when 
Weakland was called, he testified that he 
had no recollection of the assault on Obe-

nauer, of giving statements t.o the police, or 
of testifying at LaPena's preliminary hear­
ing. The trial court thereupon ruled Weak­
land an unavailable witness, under NRS 
51.055(1)(b), and admitted int.o evidence the 
transcript of Weakland's testimony at the 
preliminary examination and a videotape of 
a statement Weakland ~ad given the police 
after plea negotiations over his own partici­
pation in the murder of Hilda Krause. See 
LaPena v. State, 92 Nev. 1, 544 P.2d 1187 
(1976). Appellant presented an alibi de-. 
fense: several of his former neighbors testi­
fied that on the night of the. assault on 
Obenauer, when Webb and Weakland testi­
fied that LaPena had pointed out the victim 
at the hotel where both men worked, LaPe­
na had been at home. The trial court found 
appellant guilty; this appeal ensued. 

THE SUFFICIENCY OF THE 
EVIDENCE 

[l, 2] Appellant contends that insuffi­
cient evidence of his participation in the 
conspiracy to assault Obenauer was 
presented to permit the introduction of 
Webb's and Weakland's extrajudicial state­
ments under the coconspirator exception to 
the hearsay rule. NRS 51.035(3)(e). We do 
not agree. The independent evidence nec­
essary to show the existence of a conspiracy 
need only be slight, Goldsmith v. Sheriff, 85 
Nev. 295, 454 P.2d 86 (1969), although it 
must be independent of the extrajudicial 
statements sought to be admitted, Fish v. 
State, 92 Nev. 272, 549 P .2d 338 (1976); 
Goldsmith v. Sheriff, 85 Nev. at 305, 454 
P.2d at 92. In this case, evidence of the 
conspiracy was supplied by the direct testi­
mony at trial of Webb, one of the conspira­
tors; this is clearly evidence independent of 
the conspirators' extrajudicial statements. 
United States v. Hedge, 462 F .2d 22X» (5th 
Cir. 1972); Laughlin v. United States, 128 
U.S.App.D.C. 27, 385 F .2d 'JJ37 (D.C.Cir.), 
cert. denied, 390 U.S. 1003, 88 S.Ct. 1245, 20 
L.Ed.2d 103 (1967). We therefore perceive 
no error in the admission of Webb's and 
Weakland's statements to third parties un• 
der the coconspirator exception. 
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[3, 4) Appellant also asserts that insuffi- mony of Webb whether the lead-weighted 
cient evidence to corroborate the testimony gloves were actually used in the attack on 
of the accomplices as to his involvement in Obenauer, while they do seem to have been 
the offense was adduced at trial to comply used in the Krause murder. Id. at 4, 544 
with the requirements of NRS 175.291.1 P.2d at 1189. We have held that the cor­
With this contention, we must agree. The roboration requirement demands more than 
State asserts that the issue of corroboration evidence which "casts [a] grave suspicion on 
is concluded by this Court's decision in the defendant," Eckert v. State, 91 Nev. 
LaPena v. Sheriff, 91 Nev. 692,541 P.2d 907 183, 186, 533 P.2d 468, 471 (1975) (citations 
(1975), in which we found that probable omitted). In the circumstances of this case, 
cause existed to hold LaPena for trial. The we find that no evidence, independent of 
corroborated evidence at the preliminary the testimony or extrajudicial statements of 
hearing established that LaPena disliked the accomplices, is present which "tends to 
Obenauer, that he was associated with connect" appellant with the commission of 
Weakland, and that neither Weakland nor the instant offense. 
Webb had any personal motive for the as-
sault. In the context of showing probable 
cause, that was sufficient. 

At trial, however, explanatory evidence 
was adduced. It was shown that Obenauer 
was disliked by his subordinates at work 
generally, not only by LaPena. Bordeaux, 
Webb's girlfriend, testified that she had 
originally understood from Webb that the 
assault on Obenauer was being made at the 
request of Weakland's brother; and that 
she had heard the name Frank only in Feb­
ruary, 1974, when Webb cautioned her to 
forget the name Frank. Hodges, Weak­
land's ex-wife, testified that she had seen 
Weakland and LaPena together; that she 
had received money from LaPena for deliv­
ery to Weakland in February, 1974; and 
that she had returned a pair of lead-weight­
ed gloves to LaPena, at Weakland's request, 
near the end of January, 1974. This is part 
of the same evidence which we found suffi­
cient to hold LaPena for trial for the mur­
der of Hilda Krause, which occurred on 
January 14, 1974, and in which Weakland 
was again the actual perpetrator. LaPena 
v. State, 92 Nev. at 5, 11, 544 P.2d at 1189, 
1193. As far as the corroborated testimony 
of Webb and Weakland casts any suspicion 
on appellant, it seems to be in regard to the 
Krause murder rather than the Obenauer 
assault. It is unclear even from the testi-

1. NRS 175.291(1) provides: '"A conviction shall 
not be had on the testimony of an accomplice 
unless he is corroborated by other evidence 
which in itself, and without the aid of the 
testimony of the accomplice, tends to connect 

WEAKLAND'S TESTIMONY 
[5] The trial court ruled Weakland una-

vailable as a witness because he was "(p)er­
sistent in refusing to testify," NRS 51.-
055(1)(b), and admitted his preliminary 
hearing testimony under the former testi­
mony exception to the hearsay rule, NRS 
51.325. We note that the admissibility of 
preliminary hearing testimony in later pro­
ceedings is governed by NRS 171.198(7), 
which provides, in pertinent part, that such 
testimony may be used as substantive evi­
dence in a criminal trial only "when the 
witness is sick, out of the state, dead, or 
when his personal attendance cannot be had 
in court." This statute, dealing specifically 
with the subject at issue, prevails over the 
general evidence code provision, see W. R. 
Co. v. City of Reno, 63 Nev. 330, 172 P.2d 
158 (1946). On remand, therefore, the trial 
court should test the admissibility of Weak­
land's preliminary hearing testimony as a 
substitute for his live testimony under NRS 
171.198(7}. 

It was drawn to our attention at oral 
argument that the accomplice Weakland 
has been tried and convicted of perjury (in 
the Eighth Judicial District Court, Case No. 
C37651) in connection with testimony he 
gave in the Krause murder trial, a matter 

the defendant with the commission of the of­
fense; and the corroboration shall not be suffi­
cient if it merely shows the commission of the 
offense or the circumstances thereof." 
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closely related to the instant case. We pre­
fer to have the district court deal in the 
first instance with any questions raised by 
the conviction of Weakland in light of Mes­
arosh v. United States, 352 U.S. 1, 77 S.Ct. 
1, 1 L.Ed.2d 1 (1956) and United States v. 
Basurto, 497 F.2d 781 (9th Cir. 1974). 

The judgment of the district court is re­
versed and the cause is remanded for a new 
trial. 

THOMPSON, GUNDERSON, MANOU­
KIAN and BATJER, JJ., concur. 

Dwayne GIBSON, Appellant, 

v. 

The STATE of Nevada, Respondent. 

No. 11506. 

Supreme Court of Nevada. 

Jan. 10, 1980 . 

Defendant was convicted of grand lar­
ceny and possession of stolen property, and 
from the judgment of the Sixth Judicial 
District Court, Humboldt County, Llewellyn 
A. Young, J., the defendant appealed. The 
Supreme Court held that: (1) defendant 
waived any defects in grand jury proceed­
ings by failing to file a proper pretrial 
motion; (2) fact that a prosecution was 
initiated by indictment rather than by in­
formation does not violate an accused's 
right to due process and equal protection; 
(3) circumstantial evidence sustained the 
conviction; and (4) the trial court did not 
abuse its discretion by granting the State's 
motion to join the two indictments. 

Affirmed. 

L Criminal Law -.1044.1(1) 
Appellant could not object to alleged 

errors in grand jury proceedings where de­
f endant did not seek to remedy such alleged 
defects by proper pretrial motion. N.R.S. 
174.105, subds. 1, 2. 

2. Constitutional.Law c8=1>250~(1), 265 
The fact that the prosecution was ini­

tiated by indictment rather than by infor­
mation does not violate an accused's right 
to due process and equal protection. U.S.C. 
A.Const. Amend. 14. 

3. Larceny *"'65 
Circumstantial evidence sustained con­

viction of grand larceny. N.R.S. :?nS.220. 

4. Criminal Law 1111:»747 
Where there is conflicting testimony 

presented, it is for the jury to determine 
the weight and credibility to give to the 
testimony. 

5. Criminal Law 1111:» 1159.2(5) 
Since there is substantial evidence to 

support jury's verdict of guilt, it will not be 
disturbed on appeal. 

6. Criminal Law c8=1>620(1) 
Trial court did not abuse its discretion 

in granting State's motion to joi'1 indict­
ment charging grand larceny with indict­
ment charging possession of stolen property 
where offenses charged were based on a 
common scheme or plan. N.R.S. 173.115, 
subd. 2, 205.220, 205.275; Fed.Rules Cr. 
Proc. Rule S(a), 18 U.S.C.A. 

Norman Herring, State Public Defender, 
Carson City, for appellant. 

Richard H. Bryan, Atty. Gen., Carson 
City and William Macdonald, Dist. Atty., 
Humboldt County, Winnemucca, for respon­
dent. 

OPINION 

PERCURIAM: 

After a jury trial, appellant was found 
guilty of grand larceny (NRS 205.220) and 
possession of stolen property (NRS 205.275). 
Appellant was sentenced to two 5-year sen-
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1. 
-HE SUPREME COURT OF THE STATE .,E\'M),:. 

i 
iFRANK RALPH LA PENA, ) No. 14640 

) i 

Petitioner, ) 
) 

I F i ) f~ .. !:) vs. 
'. ~ I 

'EIGHTH JUDICIAL DISTRICT COURT 
iand THE HONORABLE JOHN F. MENDOZA, 
:District Judge, 

) 
) I 

L .; ... .n= 

I 

i 
I 

t\UG 31 ·;993 ) 
) C. R. 0Avt1;,>o1!T 
) I ~"""' Cou<, ) ov ..::7.£2~~ 
) ,_ CE"VT~ CLC"~ 

Respondents. 

ORDER GRANTING PETITION 
FOR WRIT OF MANDAMUS 

This original proceeding in mandamus challenges an order of 

!the district court denying a.motion for disclosure of the identity 
i 
iof a confidential informant.· Petitioner contends that denial of his 
! 

•motion will result in the unconstitutional restriction of his right 
! 
•to prepare for trial and the right of cross-examination. We agree. 
I 

The present litigation results from an indictment brought 
I 

ifollowing our reversal of petitioner's conviction. La Pena v. State, 
I 

l9a Nev. 135, 643 P.2d.244 (1982). Petitioner's motion for disclos-

llure was filed in anticipation of retrial of the case. The state 

!sought to protect the identity of the informer pursuant to NRS 
i 1 
!49.335, and the trial court denied petitioner's motion without stacin 

. reasons. 
I 

We must assume the trial court found that there is no 

:reasonable probability that the confidential informant could give 
I 

itestimony necessary to a f~ir determination of the issue of guilt 

jor innocence. NRS 49.365. Our review of the record has convinced 

I 
I 

HRS 49.335 provides: 

The state or a political subdivision thereo·f has a privilege 
to refuse to disclose the identity of a person who has furnished 
to a law enforcement officer information purporting to reveal the 
commission of a crime. 

2 
NRS 49.365 provides: 

If the state or a political subdivision elects not to dis~l0~e 
the identity of an informer and the circumstances indicate .:i rt·.1~~n­
able probability that the informer can give testimony ~~c~s~.~~ co 
a fair determination of the issue of guilt or innocc·nce, the ju,ii:c 
shall on motion of the accused dismiss the proceedings, 3nd he n~v 

ido so on his own motion. 

i 

.. , .. 
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Ii e • ii 
llus that the trial court erred as a matter of law and that mandamus 
' i 
jis the appropriate remedy under the unusual circumstances presented 
I 
!by this case. 
I 
t The test to be applied when confronted with this issue, 

as provided by the statute, is whether there is a reasonable proba­

bility that the informant can give testimony necessary to a fair 

determination of the issue of guilt or innocence, Sheriff v. 

!Vasile, 96 Nev. 5, 604 P.2d 809 (1980). The court must balance the 

ipublic interest in nondisclosure against the defendant's right to 
i 

;prepare his defense adequately. "Whether a proper balance renders 

:nondisclosure erroneous must.depend on the particular circumstances 

of each case, taking into consideration the crime charged, the 

possible defenses, the possible significance of the informer's 

I
. testimony, and other relevant factors." 

j353 U.S. 53, 62 (1957); Brown v. State, 

/(1978). 

Roviaro v. United States, 

94 Nev. 393, 580 P.2d 947 

I 
I 
j The crimes charged in this case are murder and robbery 

1 based upon a "contract to kill whereby Gerald Ronald i\eakland was 
i 

'to kill Hilda Stout Krause." The robbery charge is based on an 

allegation of a contract whereby Weakland was to com..~it the robbe~y. 

I; Weakland' s statements and testimony form the primary factual ba~is 
I 

i for both the previous prosecution and the present indictment. It 
I 

! is clear from our previous opinion in this case that a possible 

I defense in the current proceeding will be based on an attack on 
i !Weakland's credibility. Additionally, petitioner asserts that 
i 
iWeakland has made inconsistent statements with regard to the sour.:-c 

! of the contract to kill. Petitioner also claims that Weakland' s 

/ assertions to the confidential informant, and the timing of Weak-

land's contact with the confidential informant, may support an 

exculpatory theory. The transcript of the grand jury proceeding 

which resulted in this indictment contains statements by Weakland 

manifesting confusion as to the parties involved in the con~issi0n 
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'), 

.'.J ~~ 

,.-i:_ 

,, 

I 
1·of the murd' ,and the informant has adv~sed 'lice 

I 
of scacemencs 

i 
~y Weakland which are inconsistent with Weakland's testimony before 
i 

iithe grand jury and inc~nsiscent with his testimony in the ~rior 

~proceedings. Additionally, we note that at the prior trial Weakland 

!recanted his initial inculpatory statements. 

r The significance of the informer's testimony becomes 

~anifest when the potential importance of cross-examination of 
I 

Weakland is assessed based on the factors listed above. The need 
I 
'for an adversarial confrontation of Weakland is heightened by the 

. i 

!substantial reliance which the prosecution has placed on Weakland 
i !for the development of its case. 
I 

The state contends·that the informant was a mere "tipster" 

,because he did not provide information leading to La Pena's arrest 

, and because he was not present when the crime was COiIL<nitted. See 

!:Miller v. State, 86 Nev. 503, 471 P.2d 213 (1970) .. Additionally, 
' 
ithe state asserts that the informer must be an eyewitness, or must 
! 
!provide information leading to the arrest of the defendant, in order 

Ito establish the nec~~sity of disclosure. We reject these con:en-
j 
ltions. The value and importance of the. potential testimony of chis 

!!informant lie 

I · h' d · i in is irect 
,, 

in his knowledge of the state's chief witness and nee 

participation in the crime. Nevertheless, in this 

:case Weakland's credibility is directly related to "a fair deter­
I 

lmination o~ the issue of guilt or innocence" under NRS 49.365. 
! . 1·· jPP 0> 1C Denial of the right of effective cross-examination would 

lbe constitutional error of the first magnitude. Davis v. Alaska, 

1

415 U.S. 308, 318 (1974). The public interest in protection of t~e 

,identity of the informant must yield to the defendant's right to 

inform the jury of those facts from which the jury may determine 

the reliability of the witness. See Davis v. Alaska, supra (pu~lic 

I interest in protection of juvenile record must yield to right of 

1effective cross-examination). 
i 
I 

I Therefore, the trial court erred by denying petitioner's 

!motion to disclose. Further, we find. that because petitioner's 

I 

11 
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,. 
I 
,. ~ 

I
ii rig~t to pr!e for trial and to cross-examine the witnesses 

Ii against him will be abridged by denial of disclosure in thi ~ case, 

j:the error was of constitutional magnitude. In addition, ~e noce 

l
lchat this issue was raised in the appeal of the previous conviction 
I . 
land that it was not decided. Had the issue been decided at that 

ltime the necessity of a pretrial motion and the resulting petition 

1for extraordinary relief would have been obviated. Und~r these 

I unique circumstances, we find t·hat relief in the form of mandamus 

!is appropriate. 

we ORDER the issuance of a writ of mandamus 

l

/1· ' Accord1.·ngly, 

jcompelling the district court to vacate its order d8nying peti­

itioner's motion to disclose the identity of the confidential infor-
1 
i 
:mant. The district court shall enter an order which provides for 
I 

:ldisclosure of the information sought in the motion. Should the 

~state exercise its privilege not to disclose the informer's identity 

~the district court shall order the case dismissed pursuant to 
,, 
I: NRS 4 9 . 3 6 5 . 
I 

cc: Hon. John F. Mendoza, District Judge 
Hon, Brian McKay, Attorney General· 
Hon. Robert J. Miller, District Attorney 

-Cary E. Gowen 
Loretta Bowman, Clerk 
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